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ISSUE OF LAW PRESENTED 

The issue raised by Appellants before the Court, is whether the Maine Public 

Utilities Commission's (Commission, or PUC) decision that the radio frequency 

(RF) emissions from Smart Meters are at safe levels was supported by substantial 

record evidence. Appellants argue that the Federal Communications Commission's 

(FCC) standards are inadequate, and that the PUC and now the Court should reject 

the FCC standards for more stringent requirements that Appellants would impose. 

The threshold jurisdictional question for the Court however, is whether the FCC is 

vested by Congress with exclusive jurisdiction over determining the safe levels of 

RF emissions from Smart Meters. The Court should find that the FCC has 

exclusive jurisdiction, and affirm the Commission's decision that the levels of RF 

emissions were substantially below the levels found safe by the FCC. The Court 

need not go further. 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

Central Maine Power Company (CMP or Company) understands that the 

PUC will set forth the facts and history comprehensively in its Brief. The 

Company therefore will only address certain facts in the record relevant to its 

preemption argument. 

The uncontroverted evidence in the record is that the smart meters comply 

with the FCC standards, and that in factthe RF emissions from smart meters are 
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orders of magnitude below those standards. (Record (R.) 85 (Exhibit A) pp.30-31, 

33-34. 

The Commission also examined actual field testing conducted by CMP's 

expert (Exponent), additional field testing conducted by the OP A's expert as well 

as field tests in other jurisdictions. Appendix (A) pp. 132-133. The results of both 

the CMP and OPA studies support the conclusion that exposure levels from CMP's 

smart meters and related equipment are well below the FCC MPE limit. Id. See 

also R. 85 (Exhibit B), pp. 11-12; R. 196, p. 8. The Commission Order highlighted 

the fact that none of Exponent's measurements exceeded the lowest detection limit 

of its equipment of0.00017 mW/cm2
, which conservatively means that the RF 

emissions from CMP's smart meters are less than 1/ 5,580 of the FCC standard. 

A.132. 

SUMMARY OF ARGUMENT 

The PUC went through an exhaustive two and one half year investigation of 

the health effects of RF emissions and specifically whether RF emissions from 

CMP's smart meter system are at safe levels. The FCC has exclusive jurisdiction 

to set safety standards for RF emissions from devices such as cell phones, baby 

monitors, garage door openers, Wi-Fi, and smart meter systems. The only relevant 

information that the PUC had authority to consider was whether the RF emitting 
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components of CMP's smart meter system met the standards set by the FCC. 1 

Appellants acknowledge that CMP's smart meter system complies with the FCC 

standards R. 645, p. 3, but argue that the FCC standards are not adequate to protect 

public health. Id. pp. 8-9. Appellants argue that the PUC and now the Court should 

look behind the FCC standards and conclude that the FCC standards are 

insufficient and set more stringent requirements. Neither the PUC nor the Court 

has the capacity or, more importantly, the authority to do what Appellants request. 

ARGUMENT 

A. The FCC is Responsible for Establishing RF Safety Standards 

The FCC is charged at the federal level with regulating communications by radio, 

television, wire, satellite and cable within the United States and its territories. 47 

U.S.C.§ 151 et seq. The development and enforcement of the federally-mandated 

RF exposure standard is part of the FCC's responsibilities under the National 

Environmental Policy Act of 1969 (42 U.S.C. § 4321 st.seq.) (NEPA). The FCC 

first established RF emissions standards in 1985. Section 332(c)(7)(C)(ii) of the 

1996 Telecommunications Act (TCA) specifically required the FCC within 180 

days after enactment to issue new regulations regarding the environmental effects 

1 CMP raised the preemption issue with the Court in its February 28, 2012 Brief in Docket No. PUC-11-
532. The Court made no finding on the preemption issue and remanded the case to the PUC. Since the 
matter was remanded to the PUC, substantial facts and findings are now in the record that supports a 
determination by the Court that CMP's smart meters meet the RF emission standards set by the FCC. 
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of RF emissions, which the FCC did when it promulgated the 1997 revisions to 

the 1985 RF emission standards. 47 U.S.C. § 332(c)(7)(C)(ii). 

Consumer and industrial electronic equipment that communicate by 

radiofrequencies, such as smart meters, is subject to the FCC's regulations that 

control RF emissions. There are specific requirements for intentional, unintentional 

or incidental radiators that can be operated without an individual license. See 

generally 47 C.F.R. Part 15. Unlicensed intentional radiators, which include smart 

meters, go through a certification process before being allowed to enter commerce. 

Certification is an authorization issued by the FCC for equipment, based on 

representations and test data from a sample unit submitted by the applicant-in this 

case the meter manufacturers. See generally 47,C.F.R. 15.05, 47 C.F.R. 15.15, 47 

C.F.R. 15.247. Under the FCC regulations, the smart meters are required to be 

evaluated via a comprehensive third-party laboratory testing process before being 

placed in service in order to certify that the equipment complies with the FCC's RF 

emission standards. R. 85 (Exhibit A) pp.30-31. 

The FCC' s RF emissions regulations address matters relating to public 

health and safety and have been designed to ensure that the levels of RF emissions 

from wireless devices are not harmful to the public. FCC regulations establish 

Maximum Permissible Exposure Limits (MPE) for field strength and power 

density (power in watts per unit area). The applicable MPE for CMP's 2.4 GHz 
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smart meters for members of the public is 10 watts per square meter (or its 

equivalent 1 milliwatt per square centimeter (mW/cm2
)) averaged over 30 minutes. 

47 C.F.R. § 1.1310. The record demonstrates that the components of CMP's smart 

system were certified as meeting the FCC' s standards. Friedman Data Request 01-

09. 2 In fact, the RF emissions from CMP are smart meters well below the 

standard. For example, the thirty-minute average exposure at three feet from the 

meter was approximately 20,000 times below the FCC standard. Even based on 

extreme scenarios such as the system operating at the maximum duty cycle of ten 

percent, the RF exposure would be approximately 500 times below the FCC 

standard. A. 131. In addition, the FCC found that meter banks are compliant with 

the FCC exposure limits. Id. at 134. 

B. The FCC RF Emission Standards are the Only Applicable Safety 

Requirements 

Federal law can preempt state law in one or more of three ways: (1) express 

preemption, (2) field preemption, and (3) conflict preemption. Murray v. 

Motorola, Inc., 982 A.2d 764, 771- 772 (D.C. 2009). The three forms of 

preemption are not rigidly distinct and may overlap at times. For example both 

field and conflict preemption are implied-preemption doctrines but they are distinct 

insofar as the former involves preclusion of all state laws in an area, and the latter 

2 Included in the Commission's electronic filing with the court. 
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precludes only those laws that " under the circumstances of a particular 

case, ... stand[ ] as an obstacle to accomplishment and execution of the full 

purposes and objectives of Congress." Id. at 772 (internal citations omitted). 

Federal courts have examined the preemption issue related to regulation of 

radio transmission and particularly with respect to claims of harm caused by RF. 

The most recent cases have been in the context of cell phone cases where 

state/local authorities have sought to require the use of headsets or other 

precautions or where state tort claims have been filed based on alleged adverse 

health effects due to RF exposure. The Second, Third, Sixth and Tenth Circuits and 

the District of Columbia Court of Appeals have provided thorough analyses of the 

preemption issues related to the FCC' s regulation of RF emissions and the related 

statutory and regulatory framework. 3 In the pending matter federal preemption 

exists on each of the three grounds.4 

3 See generally, Cellular Phone Tasliforce v. FCC, 205 F3d 82 (2d Cir. 2000), Farina v. Nolda, Inc., 625 
F.3d, 97 (3rd Cir. 2010), Broyde v. Gotham Tower, Inc. 13 F.3d 994,997-998 (6th Cir. 1994) (federal law 
precludes common-law nuisance suit under state law alleging that radio broadcaster's operations 
interfered with home electronics); Southwestern Bell Wireless Inc. v. Johnson County Board of County 
Commissioners, 199 F.3d 1185,1192 (10111 Cir. 1999) (Congress intended federal regulation ofRFI issues 
to be so pervasive as to occupy the field); Murray v. Motorola, Inc., 982 A.2d 764 (D.C. 2009); Head v. 
NM Bd. Of Examiners in Optomet1y, 374 U.S.424, 430, n.6 (1963) (The Commission's jurisdiction over 
technical matters such as frequency allocation is exclusive). 

4 The California Public Utilities Commission dismissed, based on federal preemption grounds, challenges 
regarding the safety of smart meters and requests to look beyond compliance with FCC standards. See 
California Public Utilities Commission Decision Granting Motion of Pacific Gas and Electric Company 
to Dismiss Application, Application 10-04-018, and Decision 10-12-001December2, 2010 at p. 11 as 
modified by Order Modifying Decision (D.) 10-12-0001 and Denying Rehearing of Decision, As 
Modified, D 12-06-017 (June 7, 2012). 
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1. Federal Law Expressly Preempts the PUC from Considering Other 

Factors Beyond Compliance With the FCC' s RF Emissions Standards 

Express preemption applies where Congress, through a statute's express 

language, declares its intent to displace state law. Id. at 771 While the courts have 

found federal preemption specifically related to RF safety of cell phones based on 

field and conflict grounds, they have declined to find express preemption for state 

and local regulation of cell phones. A court has yet to address whether there is 

express preemption for smart meters. Unlike cell phones, there is a strong basis to 

conclude that express preemption applies to smart meter. 

The key starting point in looking at whether there is express congressional 

intention to preempt state law is Section 332(c)(7)(B)(iv) of the TCA. Pub.L. 

No.104-104, 110 Stat. 56 (1996). Section 332(c)(7)(B)(iv) of the TCA provides: 

No State or local government or instrumentality thereof may regulate the 
placement, construction, and modification of personal wireless service 

The New Hampshire Public Utilities Commission reached a similar conclusion. ("Having determined that 
NHEC's meters meet the FCC RF emissions limits, we will not explore a separate state standard for RF 
emissions because we find the FCC limits pre-empt a separate and potentially conflicting state standard") 
R. 648 (Exhibit 1), p. 8. 

Similarly, the Grafton New Hampshire Superior Court dismissed a request for a restraining order to 
prevent the New Hampshire Electric Cooperative, Inc. from installing smart meters that were certified to 
meet the FCC's RF emissions standards. The court concluded that success on the merits was unlikely, 
particularly because of federal preemption: "the FCC has exclusive authority to set health standards on 
the effects ofRFR emissions." Erik Nelson, et.al v. New Hampshire Electric Cooperative, Inc. Docket 
No. 12-CV-046 Order. pp.4-6.(Grafton Superior Court March 22,2012). (Included in the attached 
Supplement of Legal Authorities to this Brief.) 

In addition, U.S. federal District Judge Michael Mosman summarily dismissed a pending claim regarding 
the safety of WiFi in the Portland Oregon public schools. Judge Mosman concluded that the FCC had 
either exclusive or primary jurisdiction over the matter and that the case belonged at the FCC. R. 648 
(Exhibit 2 p. 21). 
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facilities on the basis of the environmental effects of radio frequency 
emissions to the extent that such facilities comply with the Commission's 
regulations concerning such emissions. 

47 U.S.C.§ 332(c)(7)(B)(iv) 

Section 332( c )(7)(C)(ii) of the TCA defines "Personal wireless service facilities" 

as "facilities for the provision of personal wireless services." Section 

332(c)(7)(C)(i) of the TCA defines "personal wireless services'.' as "commercial 

mo bile services, unlicensed wireless services, and common carrier wireless 

exchange access services." 

The FCC considers CMP' s smart meter system as an unlicensed wireless 

service. Friedman Data Request 01-09. The components of a smart meter system 

are affixed to buildings, poles and towers, thus meeting the definition of 

"facilities." The legislative history of Section 332(c)(7)(C) of the TCA provides 

further support that the express intention of Congress was to give the FCC 

exclusive jurisdiction over equipment such as smart meters: 

No State or local government, solely on the basis of RF 
emissions, should block the construction of sites and facilities 
or installation of equipment which comply with the 
Commission RF standards. 

H.R. Rep. No. 104-204, pt. 1, at 95.5 Accordingly, it is appropriate for the Court to 

find that express preemption applies and the PUC is precluded from looking 

5 It is worth noting, that while the PUC did not block the installation of CMP's smart meter facilities, had 
the PUC investigation preceded CMP's deployment, it most certainly would have delayed and disrupted 
the project. In fact, it is probable that the project would not have moved forward as matching federal 
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beyond the issue of whether CMP's smart meter system complies with the FCC 

standards. Any other decision would run counter to the intent of Congress and 

sound public policy. 6 

The Maine statute governing smart grid implementation conforms to the 

design of federal exclusivity over RF safety issues. The Smart Grid Policy for 

Maine (35-A M.R.S. §3143, or Smart Grid Statute) sets the parameters on the 

State's role in this country's smart grid initiative. 7 It establishes as a state policy 

the promotion of smart grid functions that, among other things, are consistent with 

applicable safety standards and take into account implementation of smart grid 

initiatives in other jurisdictions. 35-A M.R.S. §3143(3). 

The Smart Grid Statute further requires the PUC to ensure that smart grid 

projects meet" ... applicable regional, national and international grid safety, 

security, and reliability standards. 35-A M.R.S. §3143(7). While the Smart Grid 

Statute is in accord with the federal framework for regulating RF emissions, the 

funding under 42 U.S.C. §l 7384(b)(3) would have not been available given the likely significant length 
of time of a PUC investigation as evidenced by the current proceeding. 

6 It should be noted, however, that while the California Public Utilities Commission (CPUC) dismissed 
the adverse health claims by the EMF Safety Network, finding that federal preemption applied, the CPUC 
did not consider a smart meter to be a personal wireless facility or used to provide personal wireless 
services. Order Modifying Decision (D.) 10-12-000l(December 2, 2010 at p. 11) and Denying Rehearing 
of Decision, As Modified, D 12-06-017 (June 7, 2012) at p. 8. ). (Included in the attached Supplement of 
Legal Authorities to this Brief). The CPUC's interpretation of "personal wireless facility" or "personal 
wireless services" is not consistent with the plain reading of the statute and should not be followed by 
this Court. 

7 The federal smart grid initiative is set forth in Title XIII of the Energy Independence and Security Act of 
2007, 42 U.S.C. § 17381 et seq. 
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PUC chose to ignore it. The Smart Grid Statute does not impose additional state 

safety requirements, which Appellants argue are needed, but requires that the PUC 

ensure consistency with applicable standards. The only applicable standard is the 

FCC safety standard 8 and the Court should find as such. 

2. Conflict Preemption Precludes the PUC from Looking Beyond the FCC's 

RF Standards 

Conflict preemption exists (1) "where it is impossible for a private party to 

comply with both state and federal requirements," or (2) "where state law stands as 

an obstacle to the accomplishment and execution of the full purposes and 

objectives of Congress." Farina v. Nokia, Inc., 625 F.3d, 97, 122 (3rd Cir. 2010) 

(citing Feller, 539 F.3d.237, 251 (3rd Cir. 2008)) (internal quotation marks 

omitted). In Farina and Murray, the courts found that tort claims and remedial 

requirements for cell phone usage were not allowed based on conflict preemption. 

The plaintiffs in each of those cases raised arguments similar to what Appellants 

have asserted here: the FCC's RF standards did not adequately protect for non-

thermal effects of RF and particularly individuals who were hypersensitive to those 

effects. In Farina, the court agreed with the defendants position that allowing tort 

claims is in essence challenging the adequacy of the FCC' s RF regulations and a 

finding of liability would upset the balance struck by the FCC in setting RF 

8 There are no regional standards nor are there international standards that apply. The FCC has considered 
information from international organizations, such as the World Health Organization, in setting the U.S. 
standards. R. 85 (Exhibit A) pp. 40-41. 
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standards. The Farina court also agreed with the Defendants' position that 

Congress in the TCA delegated authority to the FCC to ensure the creation of a 

uniform and efficient network of wireless services and that allowing a jury to 

potentially set stricter standards "would upset the FCC' s delicate balancing of 

efficiency and uniformity with the health and safety of the public." Farina 625 

F.3d at 124-126. 

The court in Farina also relied on the House Committee on Commerce's 

statement regarding Section 332(c)(7)(C)(ii) of the TCA. "It is in the national 

interest that uniform, consistent requirements with adequate public health 

safeguards be established as soon as possible." Id. at 124 (referencing H.R.Rep. 

No. 104-204(!), at 94, reprinted in 1996 U.S.C.C.A.N. at 61.). 

The Farina court also drew on the Second Circuit's discussion in Cellular 

Phone Taskforce on how the FCC must balance competing issues, taking into 

account scientific uncertainties related to RF health concerns and providing 

telecommunications services to the public in the most efficient and practical 

manner possible. Cellular Phone Taskforce, 205 F.3d at 92. In Cellular Phone 

Taskforce, the plaintiffs challenged the adequacy of the RF standards in the 1997 

FCC regulations and the fact that the FCC refused to establish more stringent 

standards for non-thermal RF effects. The Second Circuit concluded that balancing 

the objectives "is a policy question not a legal one. As a policy matter, an agency 
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confronted with scientific uncertainty has some leeway to resolve that uncertainty 

by means of more regulation or less." Id. at 91 The court concluded that the FCC's 

RF regulations, which balanced of the need to protect the public from RF exposure 

with the need to provide telecommunications services, "was neither irrational, 

arbitrary nor capricious." Id. at 92. 

Similarly, the court in Farina, determined that allowing a state to impose a 

different RF standard than that of the FCC (i.e. requiring the use of headsets for 

cell phones) would be a re-balancing of the competing objectives that Congress 

charged the FCC to consider. "A state-law standard that is more protective of one 

objective may result in a standard that is less protective of others [and is not 

allowed]" Farina 625 F.3d at 123. Here, Appellants argued for the PUC to reject 

the FCC's RF standards and substitute Appellants' own balancing of objectives to 

adopt, in essence, a zero risk standard. This is exactly the intrusion into the FCC' s 

domain that the Second Circuit disallowed in Cellular Phone Taskforce and what 

the Third Circuit rejected in Farina. 9 

9 See also Murray 982 A.2d at 774, 780 (citing Bennett v. T-Mobile USA, Inc., 597 F. Supp.2d 1050, 
(C.D. Cal. 2008)) (holding that claims that cell phones are unsafe based on alleged non-thermal health 
effects, even though they comply with FCC standards "are a collateral attack on the FCC regulations 
themselves). Allowing such claims would be to second- guess the balance reached by the FCC in setting 
RF emissions standards under its delegated authority." Bennett 597 F. Supp.2d at. 1053. Here, Appellants 
have not only made a collateral attack on the FCC regulations. Rather they have directly challenged the 
adequacy of the regulations and have requested that the PUC and now the Court look beyond the FCC 
requirements to establish safe RF levels. 

It should also be noted that in Pinney v. Nokia, Inc., the Fourth Circuit concluded that a conflict did not 
exist between federal law and the same state law claims relating to cell phone safety similar to those 
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The PUC' s broad investigation and independent scientific assessment 

evaluating RF safety in the Friedman remand mirrors the very practice that the 

Farina court found was conflict preempted, particularly where Appellants sought 

to have the PUC establish more stringent requirements than the FCC's regulations 

based on alleged non-thermal effects. While the PUC found smart meters to be 

safe, the Commission nonetheless exceeded its authority in looking beyond 

whether CMP's smart meter system complied with the FCC's RF emissions 

standards. This conflict is most evident when considering Commissioner Littell's 

opinion that went beyond finding that smart meters complied with the FCC 

standards and were safe. 

3. Field Preemption Precludes the PUC from Looking Beyond the FCC' s 

RF Standards 

Field preemption occurs when "federal law so thoroughly occupies a 

legislative field 'as to make reasonable the inference that Congress left no room 

for the States to supplement it. 1° For preemption purposes, federal "law" includes 

raised in Farina. 402 F.3d. 430 (4TH Cir.2005). The Third Circuit's subsequent decision inFarina and 
the D.C. Circuit's decision in Murray specifically rejected the Fourth Circuit's decision in Pinney and the 
FCC's statements that even headset litigation at issue in Pinney conflicts with FCC regulations. Amicus 
Brief of FCC and Solicitor General at 12, Farina v. Nokia, Inc. 132 S.Ct. 365 (2011) (noting that "the 
Fourth Circuit in Pinney reached [its conclusion] ... without the benefit of the FCC's views."). (Included 
in the attached Supplement of Legal Authorities to this Brief.). 

10 Freeman v. Burlington Broadcasters, Inc., 204 F.3d 3 l l ,320-326(2d Cir. 2000) (FCC enjoys exclusive 
jurisdiction to regulate RF interference phenomena); Southwestern Bell Wireless Inc. v. Johnson County 
Board of County Commissioners, 199 F.3d at,1192.(101

h Cir. 1999) (Congress intended federal regulation 
of RF interference issues to be so pervasive as to occupy the field). 
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federal regulations, and state "law" includes the common law as a basis for 

judgments in tort suits." Murray 982 A.2d at 772 (internal citations omitted). 

After the FCC promulgated its 1997 RF emissions regulations, it issued a 

Report and Order that left no doubt that the FCC has "occupied the field" of 

regulating technical standards for RF exposure limits: 

Pursuant to Section 3 32( c )(7), and consistent with the Commission's 
general authority to regulate the operation of radio facilities, State and local 
governments are broadly preempted from regulating the operation of 
personal wireless service facilities based on RF emission considerations. 
Thus, for example, a local government may not require a facility to comply 
with RF emissions or exposure limits that are stricter than those set forth in 
the Commission's rules, and it may not restrict how a facility authorized by 
the Commission may operate based on RF emissions or any other cause. We 
note that the Commission's plenary authority in this area has recently been 
upheld by the courts. Thus, State or local authority with respect to personal 
wireless service facilities is limited to regulation of the placement, 
construction, and modification of such facilities. The sole question in this 
area posed by the RF Procedures Notice was the extent of a State or local 
government's authority, in the context of such regulation, to require a 
demonstration of compliance with our RF exposure guidelines. 

In re Procedures for Reviewing Requests for Relief from State and Local 

Regulations Pursuant to Section 332(c)(7){B)(v) of the Communications Act of 

1934, Report and Order, 15 FCC Red. 22,821, iI 17(2000) (footnotes omitted). The 

Second Circuit's decision in Freeman relied on the fact that the FCC had exercised 

its rule-making power to extensively regulate the technologies involved in FM 

broadcasting. The court cited the Supreme Court's holding that federal regulations 

have the same preemptive force as federal statutes. Freeman v. Burlington 
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Broadcasters, Inc., 204 F.3d 31 l ,320-326(2d Cir. 2000) (citing Fidelity Savings 

and Loan Ass 'n v.de la Cuesta, 458 U.S.141, 153-154 (1983)). The FCC's 2000 

Report and Order regarding the 1997 RF emissions standards demonstrate the 

FCC' s intent to occupy the field of RF safety. Based on the language in the TCA, 

the 1997 RF emission standards, and the FCC's 2000 Report and Order, it is 

appropriate for the Court to find that the field of RF safety is preempted by the 

FCC. 

If each state set its own health based RF standards for smart meters and 

other wireless devices such as cell phones, baby monitors, garage door openers and 

Wi-Fi, a state of chaos would be created. Such an outcome makes no sense, and 

from a public policy standpoint would be highly disruptive. Devices meeting the 

FCC's RF safety standards could potentially be allowed in some states while 

banned in other states based on RF health concerns. This regulatory chaos and 

economic disruption is exactly what the FCC has sought to avoid and why filed 

preemption should apply. 

CONCLUSION 

Accordingly, based on any of the above three legal principles, the Court 

should find that the PUC was preempted from looking beyond the FCC's safety 
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standards for RF emissions in judging the safety of CMP' s smart meter system. 11 

Based on the uncontroverted evidence in the record demonstrating that CMP' s 

smart meter system complies with the FCC RF standards, the Court should find 

that there is substantial evidence in the record for the PUC to have concluded that 

CMP' s smart meter system is safe and the Court should dismiss the Friedman 

appeal. If the Court rejects CMP's argument, the Court should still find, as argued 

by the Commission in its Brief, that its determination that CMP's smart meter 

system is safe, is supported by substantial evidence in the record. 12 

DATED: June 30, 2015 

Kenneth Farber, Bar No. 008968 
Central Maine Power Company 
83 Edison Drive 
Augusta, Maine 04336 
(207) 838-3932 

Attorney for Defendant-Appellee 
Central Maine Power Company 

11 Consistent with long-standing Supremacy Clause precedent, Maine recognizes the preemptive authority 
of federal law. See Maine Yankee Atomic Power Company v. MPUC, 581 A.2d 799, 119 P.U.R. 4th 574 
(Me) (1990) (MPUC's Order under the Main Nuclear Decommissioning Financing Act is an 
impermissible interference with the Federal Energy Regulatory Commission's jurisdiction to regulate the 
decommissioning of nuclear plants and is field preempted.) 

12 CMP will not present argument on this issue but, instead, will rely on the Commission's brief to the 
Court. 
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GRAFTON, SS. 

THE STATE OF NEW HAMPSHIRE 

Docket No. 12-CV-046 

Erik R. Nelson, et al 
v. 

SUPERIOR COURT 

New Hampshire Electric Cooperative, Inc. 

ORDER 

The petitioners, Erik R. Nelson, Daniel Arseneau, Joan Wirth, Charles Carpenter. 

Herb Blish, Daniel Rivanis, Kenneth Rossi, and John Elkins, move to enjoin the 

respondent, New Hampshire Electric Cooperative, Inc. ("NHEC1'), from installing digital 

electric meters ("SmartMeters") in their homes. The respondent objects. The Court 

held a hearing on February 23, 2012, which was conducted with offers of proof by 

(1" agreement. In addition, petitioner Arseneau, petitioner Wirth, and the respondent 

submitted exhibits. After considering the offers of proof, the evidence, the arguments of 

the parties, and the applicable law, the petitioners' request for a preliminary injunction is 

DENIED. 

I. Facts 

"NHEC is a not-for-profit rural electric cooperative . . . [that] provides electric 

utility distribution service to approximately 80,000 members ... throughout New 

Hampshire." (Resp't Demurrer 1f 1.) Over the last decade, "NHEC has been engaged in 

the process of evaluating, planning, and now implementing a major upgrade of Its 

communications, systems management, and metering infrastructure[,] [the CSl/AMI 

Project]." (Resp't Demurrer il 13.) In 2010, NHEC received a federal grant to implement 

(" the CSl/AMI Project. (Resp't Demurrer 'TI 15.) "Under the terms of ... {the} grant, the 
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r funded systems must be. installed and grant funds expended by MarchO 2013 at the 

latest." (Resp't Demurrer~ 16.) In implementing the CSl/AMI Project. NHEC is in the 

process of •replacing all of its existing meters with [SmartMeters].11 (Resp't Ex. B at 1.) 

SmartMeters are digital electric meters that transmit data directly from a member's 

home to NHEC. According to NHEC. each SmartMeter will "transmit{] usage data 

approximately seven to 10 times a day." (Resp't Ex. B at 2.) Similar to other electronic 

devices, SmartMeters emit radio frequency radiation \RFR"). (Sea Pet'rs Ex. 1A; Resptt 

Ex. A.) "Each transmission [by a SmartMeterJ is approximately 1.5 seconds in duration 

and broadcasts in the 900MHz spectrum at a power output of 250 mfllfwatts." (Resp't 

Ex. B at 2.) The implementation of SmartMeters "means a number of operational 

efficiencies for [NHEC], Including elimination of manual meter reading and blg 

(!"' improvements in outage reporting and management. .. (Resp't Ex. B at 1.) At the time 

the petitioners filed this suit, NHEC had replaced approximately 44,000 analog meters 

with SmartMeters. 

The petitioners are eight members of NHEC who do not want SmartMeters to be 

installed tn their homes. In Bristol, where the petitioners reside, NHEC is the only 

available electric utility distributer. In bringing this suit. the petitioners claim that the 

RFR emissions are dangerous and that u[t]he (Federal Communications Commrssion 

(
11FCC1 'safety' standards that these meters comply with are irrelevant to the meter 

emissions, and were not designed to protect the public from health problems under the 

circumstances in which the meters are being used." (Pet) The petitioners also assert 

that they should have the option to decHne installation of SmartMeters in their homes. 
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(" (Pet) They request that the Court to enjoin NHEC from installing SmartMeters in their 

homes and to require NHEC to provide an opt-out option to all members. 

II. Discussion 

Initially. the Court notes that the examples of other states' rulings provided by the 

petitioners offer no precedentlal effect in the present case. The decisions cited by the 

petitioners involved proceedings before the Public Ub1ities Commissions (°PUCs") of 

Connecticut. Maine, and California. (Pefrs Ex. 1A. 3A.) In each of those instances the 

regulatory body exercised dfscreUon to require the public utilities to a\low thelr 

customers to opt out of the SmartMeters. The present case is distinguishable because 

the Court is not a regulatory body and does not possess the same regulatory powers. 

Moreover. as discussed In detail below. the particular determination-the sufficiency of 

SmartMeter safety standards-that the petitioners seek is likely regulated by the federal 

govemment. 

The petitioners request a prelfmlnary injunction to prevent NHEC from 

automatically installing SmartMeters in 1heir homes and to require NHEC to allow Its 

members to opt out from the SmartMeters because. they claim. RFR emissions from 

SmartMeters are dangerous for their health. "The issuance of injunctions. either 

temporary or permanent. has long been considered an extraordinary remedy." N.H. 

Dep't. of Eovtl. Servs. v. Mottolo, 155 N.H. 57, 63 (2007). "It is within the trial courfs 

sound discretion to grant an injunction after consideration of the facts and established 

principles of equity.• jg. Generally. an injunction will not issue unless the party seeking 

Injunctive relief demonstrates that (1) there is an immediate danger of irreparable harm: 

(2) there is no adequate remedy at law; and (3) it will likely succeed on the merits. jg. In 
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determining existence of irreparable harm, courts consider the significance of the threat 

of irreparable harm to the party requesting the equitable relief and balance between this 

harm and the injury that granting an injunction would inflict on the other party. ~ 

Kukene v. Genualdo 145 N.H. 1, 4 (2000): UniFirst Com. v. City of Nashua, 130 N.H. 

11, 13, 15 (1987). 

Construing a11 the facts in the light most favorable to the petitioner, the Court 

rutes that the petitioners have not shown that they wm likely succeed on the merits of 

their claim. First the petitioners are not likely to succeed on the merits because their 

claim is in all probability preempted by federal law. 

"State faw Is preempted under the Supremacy Clause of the United States 

Constitution where: (1) Congress expresses an intent to displace state law; (2) 

r' Congress implicitly supplants state law by granting exclusive regulatory power in a 

particular field to the federal government; or (3) state and federal raw actually conflict 11 

Bliss v. Stow Mills. Inc •• 146 N.H. 550, 553 (2001). To determine whether Congress 

had impflcitly preempted state law in ml§§, the Court considered whether the statutory 

protections were so peivasive as to suggest that no room was left for additional state 

remedies; whether the language providing a federal statutory remedy was permissive or 

mandatory; and whether the statute provides that filing with a particular agency was the 

employee's exclusive forum in which to seek relief. kf. at 553-54. 

The FCC is the federal agency that regulates radio-transmitting devices. and it 

has exclusive authority to set health standards on the effects of RFR emissions. "In 

1985, after seeking consensus among participating experts and after public notice and 

(" comment. the FCC adopted guidelines for human exposure to [radio frequency] • • . 
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radiation from FCC-regulated transmrtters and facilities.° Cellular Phone Taskforce v. 

FCC. 205 F.3d 82, 87 (2nd Cir. 2000). ln 1996, "Congress passed the 

Telecommunications Act •.. lfCAj ••• directpng] the FCC to 'make effective rules 

regardlng the environmental effects of [RFR] emissions(.]°' Farina v. Nokia Inc., 625 

F.3d 97, 105 (3rd Cir. 2010) (citing 47 U.S.C. § 332(c)). "In addition, the TCA expanded 

the FCC's authority to preempt certain state and local regulations of RF[R] emlssfons.• 

Fa[ina, (citing 47 U.S.C. § 332(c)). In 1997, in response to the TCA, the FCC 

promulgated new health and safety standards for safe RFR emissions. Farina, 625 F .3d 

at 107. The 1997 FCC Order "prohibited state and local governments from regulating 

any personal wireless servJce facilities based upon perceived heaHh risks posed by 

RF[R) emissions as long as the facilities conformed to the FCC Guidelines regarding 

C such emissions." Cellular Phone Taskforce, 205 F .3d at 87; see also Omnloolnt 

Communications. Jnc. v. City of Nashua, 2008 WL 345855 at *5 (D. N.H. 2008) \fflhe 

TCA states that no local board may regulate the placement of a personal wireless 

service facility on the basis of the environmental effects of radio frequency emJssfons. 

provided that the facility compffes with emissions regulations. 47 U.S.C. 

§ 332(c)(7)(B)(iv). "). The FCC based its guidelines on a combination of the American 

National Standards Institute ("ANSlj and the National Council on Radiation Protection 

and Measurements (•NCRPj standards. Cellular Phone Taskforce, 205 F.3d at 87. 

The current standards "for portable devices transmitting in the frequency range from 

100 kHz to 6 GHz" are codified at 47 C.F.R. § 2.1093(d). ~Farina, 625 F.3d at 107. 

The federal courts have rufed that local communities may not regulate RFR 

("" emissions because such regulation falls under the purview of the FCC. See Farina, 625 
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F.3d at 125-26 (ruling that a class action suit, alleging that the marketing of ce11 phones 

as safe for use without headsets violated Pennsylvania law as the phones allegedly 

were unsafe due to RFR radiation, was preempted because imposing such liability 

would upset the RFR emission balance struck by the FCC and because state-by-state 

emission standards would undermine a singte national standard); Cellular Phone 

Taskfon::e, 205 F.3d at 92 (upholding the FCC's guidelines for exposure of RFR 

emissions and the agency's conclusion that .. requiring exposure to be kept as low as 

reasonably achievable in the face of scientific uncertainty would be inconsistent with its 

mandate to balance between the need to protect the publfc and workers from exposure 

to potentially hannful RF electromagneUc fields and the requirement that industry be 

allowed to provide telecommunications services to the public in the most efficient and 

(' practical manner possible"). 

NHEC SmartMeters are digital meters that emit RFR. (See Pet'rs Ex. 1A; Resp't 

Ex. A) They broadcast in the 900MHz spectrum. {Resp't Ex. Bat 2.) The FCC has 

promulgated safety standards for devices transmitting in the frequency range from 100 

kHz to 6 GHz. See 47 C.F.R. § 2.1093(d). NHEC's SmartMeters fall into this range. 

Federal case law indicates that whether these standards are sufficiently protective of 

human health is not for state courts to determine • .S.U Farina, 625 F.3d at 125-26; 

Cellular Phone Taskforce, 205 F.3d at 92. Based on the evidence provided by the 

parties at this juncture of the case, it is likely that SmartMeters are covered by these 

federal regulations. Therefore, the petitioners have not shown that they will likely 

succeed on merits. 
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Secondly, even if the petitioners' claim is not preempted by federal law, the 

evidence presented does not demonstrate their likely success on the merits. The 

petitioners in the present case do not allege that the RFR emissions from SmartMeters 

exceed FCC safety guidelines. Instead. they claim that those regulations are 

inadequate because they regulate only 'Thermal effects of radiation and exclude non

thermal effects.'* (Pel) 

In Cellular Phone Taskforce the petitioners also claimed that the FCC's 

"[g]uldelfnes are arbitrary and capricious because they fail to account for non-thermal 

effects of RF radiaUon.11 Cellular Phone Taskforce, 205 F.3d at 90. The court found that 

the "decision was not arbitrary and capricious." fd. The court explained that "~}n 

promulgating their standards, both the ANSI and the NCRP considered non-thermal 

f!"" effects: Js:!. The ANSI found that no reliable scientific data exist Indicating that 

•cnJanlhennal ••• exposure may be meaningfully related to human health and concluded 

that its exposure standard should be safe for all." Id. (citations omitted.) "The NCRP 

found that the existence of non-thermal effects "is clouded by a host of conflicting 

reports and opinions.,, IQ.. (citations omitted.) The court concluded that 11[i]n the face of 

conflicting evidence at the frontiers of science, courts' deference to expert 

detenninaUons should be at its greatest" IQ. 

Similarly, in this case, the scientific informatfon presented is controversial and is, 

at best. in a state of equipoise. "The science is clear that at high levels RF radiation can 

cause adverse 'thermal' effects resulUng from the heating of human tissue." Farina, 625 

F.3d at 105 (citing FCC, Office of Engineering & Technology, Questions and Answers 

r about Bfolcgical Effects and Potential Hazards of Radiofrequency Electromagnetic 
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(" Fields, OET Bull. No. 56, 6-7 {4th ed. Aug. 1999) [hereinafter OET Bulletin]). "More 

controversial is the purported existence of 'non-thennal' effects caused by lower levels 

of RF radiation.n Farina, 625 F.Sd at 105. "According to the FCCt however, 'the 

evidence for production of harmful biological effects [from low-fevel RFR] is ambiguous 

and unproven."' Id. (citing OET Bulletin 8). "Results from studies have been 

'inconclusive,• and 'while the possibility of •non-thermal' biological effects may exist, 

whether or not such effects might indicate a human health hazard is not presently 

known.11
' farina. 625 F.3d at 105 (citing OET Bulletin 8.) Based on the ava\\ab,e 

science. the petitioners have not shown their likely success on the merits. 

Additionally, petitioner Arseneau's freedom of choice argument ls not supported 

by any principle of law mandating that he have a choice In this instance. The petitioners 

(" have not demonstrated that any fundamental or other legal rights are implicated in the 

NHEC decision to replace their analog meters with SmartMeters. Based on the 

evidence presented, the petitioners have not shown their likely su~ on the merits. 

Anally, the Court notes that at the temporary injunction hearing, each party 

submitted scientific evidence without objection. In any future proceedings. expert 

testimony will be required to present scientific evrdence about the effects of 

SmartMeters. §!fl N.H. R. Ev. 702 (providing that "if scientific, technicalt or specialized 

knowledge will assist the trier of fact to understand the evidence or to determine a fact 

in Issue, a witness qualffled as an expert by knowledge, skill, experience, training, or 

education, may testify thereto in the form of an opinion or otherwise"); Estate of Sicotte 

v. Lubjn & Meyer. 157 N.H. 670, 673-74 (2008) ("Expert testimony is required where 

(' the subject presented is so distinctly related to some science, profession or occupation 
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as to be beyond the ken of the average layperson. Expert testimony Is not required 

where the subject presented is within the realm of common knowledge and everyday 

experience.;: see also State v. Fandozzi, 159 N.H. n3, 779 (2010) (noting that to 

detennine whether a witness Is qualified as an expert. courts consider whether the 

witness "by either study or experience. has knowledge on the subject.matter of his [or 

her] testimony so superior to that of people in general concerning it that the witness's 

views will probably assist the trier of facr). 

Ill. Conclusion 

Accordingly, the petitioners' request for a preliminary injunction is DENIED. 

SO ORDERED. 

Lmcc:ma.oo •• 
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Decision 12-06-017 June 7, 2012 

Date of Issuance 
June 11, 2012 

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

Application of EMF Safety Network 
for Modification ofD.06-07-027 and 
D.09-03-026. 

Application 10-04-018 
(Filed April 6, 2010) 

ORDER MODIFYING DECISION (D.) 10-12-001 
AND DENYING REHEARING OF DECISION, AS MODIFIED 

I. SUMMARY 

This decision addresses the application for rehearing of Decision 

(D.) 10-12-001 fileq by EMF Safety Network ("Network"). In D.10-12-001, we 

dismissed Network's Application for Modification ofD.06-07-027 and D.09-12-001,1 

two prior decisions in which we had approved installation of Smart Meters by Pacific Gas 

& Electric Company ("PG&E"). Network had sought to modify these decisions to 

reopen the review of Smart Meters and to consider the issue of health impacts produced 

by radio frequency ("RF") emissions from Smart Meters.6 

Network filed a timely application for rehearing ofD.10-12-001. Network 

challenges our decision on numerous grounds. Network contends: (1) the Commission 

incorrectly deferred its utility regulation duties to the Federal Communications 

Commission ("FCC"); (2) the Commission failed to follow prior Commission mandate 

! Application of EMF Safety Network for Modification ofD.06-07-027 and D.09-12-001 ("Application 
for Modification," A. I 0-04-018, filed April 6, 20 I 0.) 

~In its Application for Modification, Network asks the Commission to re-open review of PG&E's Smart 
Meter program, require PG&E to submit an independently prepared RF Emissions Study; schedule public 
hearings on RF health, environmental, and safety impacts; review actual Smart Meter program 
perfonnance; allow customers to opt out of Smart Meter installation; and impose an immediate 
moratorium on installation of PG&E Smart Meters. (Application for Modification, p. 2.) 
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by allowing PG&E to deploy RF emissions Smart Meters; (3) Smart Meters violate FCC 

safety regulations; ( 4) the Commission decision to mandate Smatt Meters violates state 

and local laws; (5) ifthe Commission accepts PG&E's pre-emption argument, General 

Order 168 (Consumer Bill of Rights) should apply to Smart Meters; (6) by dismissing 

Network's application, General Order 159A rules for the construction of mobile radio 

services facilities are not met; and (7) the Commission has a civic obligation to 

investigate Smart Meter safety. PG&E filed a Response opposing Network's rehearing 

application. 

We have reviewed each and every allegation set forth in Network's 

application for rehearing and do not find grounds for granting rehearing. For purposes of 

clarification, we modify D.10-12-001 as set forth below. Rehearing ofD.10-12-001, as 

modified, is denied. 

II. DISCUSSION 

A. The Commission did not unlawfully defer to the FCC. 

Network contends in D.10-12-001 the Commission unlawfully defers 

responsibility for deployment of Sma1t Meters to the FCC. (Rehrg. App., p. 5.) Network 

argues it is the Commission's responsibility to protect consumers and ensure the 

provision of safe, reliable utility service. (Rehrg. App., p. 5.) Network cites to a 

statement President Peevey made at the December 2, 2010, Commission meeting and to a 

statement in the decision that the Commission generally does not delve into technical 

matters which fall within the expertise of another agency. (Rehrg. App., p. 5.) 

Network's claim has no merit. 

The Commission did not defer to the FCC its responsibility to ensure 

PG&E provides safe, reliable service. The Commission exercised it authority over health 

and safety by considering the facts presented to it, including the FCC's regulation ofRFs 

and PG&E's compliance with FCC regulations. We found Smart Meters are licensed or 

certified by the FCC and are in compliance with FCC requirements. (D.10-12-001, 

Finding of Fact 2.) We recognized the FCC regulations are developed and updated with 

input from independent professional sources such as the United States Environmental 
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Protection Agency and World Health Organization. (D.10-12-001, p. 9.) We found 

Smart Meters produce RF emissions far below the levels of many commonly used 

devices. (D.10-12-001, Finding of Fact 3.) We based these findings and determinations 

on the Declaration of Daniel M. Partridge, Manager of Smart Meters™ Engineering at 

PG&E which was included with PG&E's May 17, 2010 Motion to Dismiss. Thus the 

findings were based on the evidence submitted in the proceeding. 

While D. l 0-12-001 states we are deferring to the FCC which possesses 

extensive expertise for evaluating and licensing or certifying Smart Meters, we did not 

defer our authority and responsibility to ensure that PG&E provides safe, reliable service. 

The Commission is merely recognizing the expertise of another agency. By looking to 

the FCC's regulation of RF as guidance, we are not abdicating or abandoning our health 

and safety jurisdiction; rather, we are exercising our authority. We recognized the FCC's 

comprehensive regulation of RF and found uncontested evidence Smart Meters are in 

compliance with FCC regulations. Network and DRA did not allege new or changed 

facts supported by a declaration, affidavit or proposed testimony of an expert witness 

challenging such compliance. As set forth in the Order below, we clarify we are looking 

to the FCC's expertise for guidance and not deferring to them. 

B. The Commission has no obligation to apply its low cost/no 
cost EMF policy to Smart Meters. 

Network contends the Commission has a mandate to reduce 

electromagnetic fields ("EMF"). Specifically, Network argues in 1993 the Commission 

ordered electric utilities to implement low-cost/no-cost EMF mitigation measures, and 

the Commission affirmed this policy in D.06-01-042. (Rehrg. App., p. 8.) Network 

states the Commission failed to follow its own precautionary mandate by allowing PG&E 

and other utilities to deploy RF Smart Meters. (Rehrg. App., p. 1.) 

We authorized PG&E to install Smart Meters in D.06-07-027 and 

D.09-03-026. Network is now challenging those decisions as not complying with an 

alleged Commission mandate. To the extent Network is using this application for 

rehearing to challenge these decisions it is an impermissible collateral attack of our final 
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and unappealable determinations in D.06-07-027 and D.09-03-026 authorizing 

installation of Smart Meters and is prohibited by Public Utilities Code sections 1709 

and 1731 (b ). ~ Moreover, Network does not allege any specific violation of law or fact 

but merely argues the Commission should follow this previously adopted policy. 

Section 1732 requires applicants for rehearing to specify the ground or grounds upon 

which they claim a decision is erroneous. (See also, Rule 16.l(c) ofthe Commission's 

Rules of Practice and Procedure.)~ Simply identifying a legal principle or argument, 

without explaining why it applies in the present circumstances or how there is legal error 

does not meet the requirements of section 1732. 

Even if we were to address Network's challenge it has no merit. In 

D.06-01-042, we affirmed our low-cost/no cost policy adopted in D.93-11-013, to 

mitigate EMF exposure for new utility transmission and substation projects.2 PG&E's 

Smart Meters are not transmission or substation project to which our low-cost/no cost 

policy was directed. 

C. There is no record evidence Smart Meters violate FCC 
safety regulations. 

Network contends D.10-12-001 wrongly accepts without question PG&E's 

unproven claims of RF safety. Specifically, Network argues the Commission wrongly 

accepted PG&E's assessment of RF safety at ten feet from a single Smart Meter when 

multiple factors affect RF exposure. (Rehrg. App., p. 8.) Network argues RF levels 

~Section 1709 provides: "In all collateral actions or proceedings, the orders and decision of the 
[C]omission which have become final shall be conclusive." Section i73 l(b) provides that challenges to a 
Commission decision must be made in an application for rehearing within 30 days of the decision's 
issuance. Unless otherwise specified, subsequent section references are to the Public Utilities Code. 

!!. Unless otherwise specified, subsequent rule references are to the Commission's Rules of Practice and 
Procedure. 

~Opinion on Commission Polices Addressing Electromagnetic Fields Emanating from Regulated Utility 
Facilities (D.06-01-042) (2006) _ Cal.P.U.C.3d_, at p. 1 (slip op.). In D.93-11-013, we adopted a 
low-cost/no cost policy to mitigate EMF exposure for new and upgraded facilities requiring certification 
under General Order 131. (Re Potential Health Effects of Electric and Magnetic Fields of Utility 
Facilities (D.93-11-013) (1993) 52 Cal.P.U.C.2d. 1, 9.) 
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transmitted by Smart Meters can violate FCC guidelines under normal conditions of 

installation and operation. (Rehrg. App., p. 8.) To support its claims, Network cites a 

report that is not part of the record and to a declaration attached to its rehearing 

application. 

Rule 16.1 ( c) requires an application for rehearing to set forth specifically 

the grounds on which the applicant considers the decision to be unlawful or erroneous 

and "must make specific references to the record or law." In arguing PG&E's Smart 

Meters violate FCC guidelines, Network cites to the Declaration of Cynthia Sage 

("Declaration") which it attached to its rehearing application and to a report issued by 

Sage Associates. This declaration and report are not part of the record in this proceeding 

and cannot be considered without reopening the record, and providing PG&E notice and 

opportunity to be heard on this new evidence. Network does not cite to any record 

evidence to support its contentions Smart Meters violate FCC safety regulations. 

The findings in D. I 0-12-001 that PG&E' s Smart Meters are licensed or 

certified by the FCC and comply with all FCC requirements and produce RF emission far 

below the levels of many commonly used devices are based upon the record evidence. 

(Declaration of Daniel M. Paiiridge, pp. 2-5.) 

D. Commission authorization of Smart Meters does not 
violate state and local laws. 

Network contends the Commission decision to mandate installation of 

radiation-emitting Smart Meters violates basic rights granted by the State of California, 

overburdens utility easements and violates local laws. (Rehrg. App., p. 9.) Network's 

claims have no merit. 

We authorized PG&E to install Smart Meters in D.06-07-027 and 

D.09-03-026. Network is essentially arguing these decisions are unlawful because our 

prior authorization of Smart Meters violates various laws. To the extent that Network is 

using this application for rehearing to challenge these decisions it is untimely and 

prohibited by sections 1709 and 1731 (b ). 
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However, even if we were to address Network's challenges they have no 

merit. Network claims mandatory installation of Smart Meters infringes on people's 

rights to protect their property, life and liberty under Article l, Section 1 of the California 

Constitution. Specifically, Network argues radiation emitted by Smart Meters is an 

environmental toxin which infringes on people's rights to obtain safety. (Rehrg. App., 

p. 9.) Network also contends the forced installation of RF devices in homes and cities 

violates Article 1, Section 4 of the California Constitution which provides free exercise 

and enjoyment of religion without discrimination. (Rehrg. App., p. 10.) Network argues 

the forced installation of RF devices is discrimination based on beliefs and rights to 

practice prudent avoidance of EMF. (Rehrg. App., p. 10.) Network cites no legal 

authority to support its contention. 

We need not address Network's legal claims of violations of the California 

Constitution as there is no evidence in the record that Sma11 Meters are not safe or RF 

avoidance is the belief or practice of any religion. The evidence demonstrates all radio 

devices in PG&E's Smart Meters are licensed or certified by the FCC and comply with 

all FCC requirements and produce RF emissions far below the levels of many commonly 

used devices. (Declaration of Daniel M. Partridge, pp. 2-5.) 

Next Network contends existing utility franchise agreements generally lack 

specific provisions regarding RF emissions. (Rehrg. App., p. 9.) Network contends 

PG&E's installation of Smart Meters and the associated infrastructure goes far beyond 

the intentions of utility easements incorporated into most if not all franchise agreements. 

(Rehrg. App., p. 9.) Network further contends that homeowner insurance polices exclude 

RF damage from coverage, putting ratepayers at risk for hazards not contemplate in 

utility franchise agreements. (Rehrg. App., p. 9.) 
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Again, we need not address this legal challenge as there is no evidence in 

the record to suppo1t Networks contentions.!!. There are no franchise agreements, utility 

easements, or insurance polices in the record to consider. Even if we were to address the 

Network's claims they have no merit. First, most Smart Meters are placed on the 

customer's property and thus do not involve franchise agreements.1 To the extent a 

Smart Meter may be placed on public property covered by a franchise agreement, the 

record contains no franchise agreements to consider. Moreover, rights granted by 

franchise agreements pursuant to section 6265 confer broad rights. Specifically, gas 

franchise confer upon the grantee the right to use, or to lay and use, gas pipes, and 

appurtenances for the purpose of transmitting and distributing gas and electric franchise 

confers the right to use, or to construct and use, poles, wires, or conduits and 

appurtenances for the purpose of transmitting and distributing electricity. (Pub. Util. 

Code, § 6265.) Smart Meters are utility facilities used for the purpose of transmitting and 

distributing gas and electricity. 

Lastly, Network contends PG&E has violated a City of Sebastopol's 

wireless facility ordinance which prohibits installation of minor antennas within I 0 feet 

of power lines and on wood structure and limits six antennas in a single location. (Rehrg. 

App., p. 9.) Network cites City of Sebastopol zoning ordinance Chapter 17, sec. 

17.200.020 (A) though (C).~ 

Local agencies are pre-empted from regulating the construction or 

installation of utility facilities where the Commission has exercised its regulatory 

authority and its authority is pitted against that of a local government involving a matter 

~In addition, Network presents this argument broadly and fails to provide any specificity or analysis or 
cite to facts in the record to support any of its allegations. Thus, Network's claim of franchise violation 
does not comply with section 1732 and rule 16.l(c). 
2 PG&E tariff rule 16 covering electric service states "[a]ll meters and associated metering equipment 
shall be located at some protected location on Applicant's Premises as approved by PG&E." 

~Again, Network presents this argument broadly and fails to provide any specificity or analysis or cite 
to facts in the record to support any of its allegations and thus does not comply with section 1732 and 
rule 16.l(c). 
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of statewide concern. (Orange County Air Pollution Control District v. Public Utilities 

Commission (1971) 4 Cal 3d 945, 950.) Intrastate electric and gas distribution are 

matters of statewide concern and within the exclusive jurisdiction of the Commission. 

(City of Woodside v. PG&E [D.88462] (1978) 83 Cal.P.U.C. 418, 422; Redevelopment 

Agency of the City and County of S.F. v. P.G.&.E. Co., [D.82168] (1973) 76 Cal. P.U.C. 

77. )'2- The Commission has comprehensive jurisdiction over questions of safety arising 

from utility operations. (Pub. Util. Code,§ 768.) Any local zoning ordinance regulating 

the location or safety of Smart Meters would be generally pre-empted by Commission 

regulation. 

E. General Order 168 does not apply to PG&E or to Smart 
Meters. 

Network argues if the Commission accepts PG&E's position Smart Meters 

are personal wireless facilities, then they must comply with General Order 168 and the 

requirements of the Consumer Bill or Rights. (Rehrg. App., p. 11.) Network's argument 

has no merit. 

General Order 168 governs telecommunication services and applies to 

telecommunications service providers. PG&E is not a telecommunications service 

provider providing telecommunication service. Moreover, Smart Meters are not personal 

wireless facilities and are not used to provide personal wireless service. 

F. General Order 159A does not apply to PG&E or to Smart 
Meters. 

Network contends the installation of Smart Meters should have complied 

with the rules for construction of mobile radio services facilities found in Commission 

General Order 159A. (Rehrg. App., p. 12.) Network argues several of General Order 

159A goals remain unaddressed by the Commission's decision to dismiss Network's 

2 California courts have found that the construction, design, and operation of public utility facilities are of 
statewide concern and that local regulatory efforts are thus pre-empted by Commission regulation. (See 
Pac. Tel. & Tel. Co. v. City and County of S.F. (1959) 51Cal.2d 766, 768, 744, California Water and 
Telephone Co. v. County of Los Angeles (1967) 253 Cal. App. 2d 16, 28-29.) 
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application, including compliance with California Environmental Quality Act. (Rehrg. 

App., p 12.) Network's argument has no merit. 

General Order 159A provides rules relating to the construction of 

commercial mobile radio service facilities by cellular service providers. PG&E is not a 

cellular service provider subject to General Order 159 and is not offering cellular service. 

G. Network's argument the Commission has a civic 
obligation to investigate Smart Meters does not allege 
error. 

Network contends the Commission has a civic obligation to investigate the 

health, safety and environmental impacts from RF Smart Meters given the growing 

community concern. (Rehrg. App., p. 12.) 

The purpose of a rehearing application is to alert the Commission to legal 

en-or. Network does not comply with section 1732 which requires an applicant to set 

forth specifically the grounds on which an applicant considers a Commission decision to 

be unlawful or erroneous.10 Net\vork argues only that the Commission has an obligation 

to investigate issues related to Smart Meters but does not allege legal or factual error. 

H. Modification of D.10-12-001 

Although we did not dismiss Network's application on federal pre-emption 

grounds, Ordering Paragraph 1 states we are granting PG&E's Motion for Immediate 

Dismissal of Application 10-04-018, which had sought dismissal on pre-emption 

grounds. We modify D.10-12-001 to clarify that we are not dismissing Network's 

application but rather denying the application because the evidence does not support 

re-opening review of Smart Meters. 

We also modify the decision to clarify Smart Meters are in compliance with 

FCC guidelines or emission limits. 

!.!! See also Rule 16.1 of the Commission's Rules of Practice and Procedure, Code of Regs., tit. 20, § 16.1. 
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III. CONCLUSION 

For the purpose of clarification, we modify D .10-12-001 for the reasons 

discussed above. Good cause does not exist for the granting of Network's application for 

rehearing. Therefore, we deny rehearing ofD.10-12-001, as modified. 

581951 

THEREFORE, IT IS ORDERED that: 

1. D.10-12-001 is modified as follows: 

a. The title is modified to read: 

DECISION DENYING EMF SAFETY 
NETWORK'S APPLICATION FOR 
MODIFICATION OF DECISIONS 
(D.) 06-07-027 AND D.09-03-026 

b. The first sentence of the first paragraph on page 1 is modified to 
read: 

This decision denies the application of the EMF Safety 
Network for modification of Decision (D.) 06-07-027 
and D.09-03-026 as the evidence does not support re
opening review of Smart Meters. 

c. The second sentence of the first paragraph on page 1 is 
modified to read: 

The radio frequency (RF) emissions from Smart 
Meters that the EMF Safety Network wishes the 
Commission to investigate are one /six thousandth of 
the Federal exposure limits at a distance of 10 feet 
from the Smart Meter and far below the RF emissions 
of many commonly used devices. 

d. The first sentence of the first paragraph of the 
Discussion section on page 9 is modified to read: 

We find that it is reasonable to deny Network's 
application concerning all matters relating to the use of 
RF transmission by Smart Meters. 

10 
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e. The first sentence of the third paragraph of the 
Discussion section on page 9 is modified to read: 

The FCC's RF exposure limits are developed and 
updated from time to time with input from independent 
professional sources, such as the United States 
Environmental Protection Agency and World Health 
Organization. 

f. The last sentence starting on page 10 and continuing to 
page 11 is modified to read: 

The Commission generally does not delve into 
technical matters which fall within the expertise of 
another agency. In this case we look to the FCC for 
guidance since the FCC possesses extensive expertise 
on its staff for evaluating and licensing or certifying 
Smart Meter devices that operate via the use of 
wireless technology. 

g. The first full sentence on page 11 is modified to read: 

We therefore deny Network's application as the 
evidence does not support re-opening review for the 
purposes of modifying D.06-07-027 andD.09-12-001. 

h. The second and third sentences of the second full 
paragraph on page 12 are modified to read: 

The Smart Meters meet guidelines adopted to control 
EMF emissions, not health standards. The emissions 
limits, however, are adopted by the FCC based on a 
consideration of many factors, including health 
concerns [footnote omitted]. Despite this minor 
revision, the basic findings remain incontrovertible -
PG&E's Smait Meters comply with relevant FCC 
guidelines and that emissions are far below those from 
other devices in common use, such as baby monitors, 
cell phones, garage door openers, wi-fi access points, 
and laptop computers with wi-fi transmitters [footnote 
omitted]. 

r. Conclusion of Law 2 is modified to read: 

11 



A.10-04-018 

581951 

L/cdl 

It is reasonable to deny Network's Application 
10-04-018. 

J. Ordering Paragraph 1 is modified to read: 

Application 10-04-018 is denied as the evidence does 
not support re-opening review for purposes of 
modifying D.06-07-027 and D.09-12-001. 

2. Rehearing ofD.10-12-001, as modified, is hereby denied. 

3. This proceeding, Application (A.) 10-04-018, is closed. 

This order is effective today. 

Dated June 7, 2012, at San Francisco, Califomia. 

MICHAEL R. PEEVEY 
President 

TIMOTHY ALAN SIMON 
MICHEL PETER FLORIO 
CATHERINE J.K. SANDOVAL 
MARK J. FERRON 

Commissioners 
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*.1 This brief is filed in response to the Court's order inviting the Sollcitor General to express the views of the United 
States in this case. In the view of the United States, the petition for a writ of certiorari should be denied. 

STATEMENT 

1. For nearly a century, the federal government has extensively regulated radio communications. See Radio 
communication Act of 1912, ch. 287, 37 Stat. 302; Radio Act of 1927, Pub. L. No. 69-632, 44 Stat. 1162. In the 
Communications Act of 1934, Pub. L. No. 73-415, 48 Stat. 1064 (47 U.S.C. 151 et seq.), Congress "centraliz[ed] 
authority" to regulate radio communications in a single federal agency, the Federal Communications Commission 
(FCC or Commission). 47 u.s.c. 151. In regulating the Industry, the FCC's core mission Is "to *2 make avallable *** 
to all the people of the United States *** a rapid, efficient, Nation-wide, and worldwide wire and radio 
communication service." Ibid. The Communications Act further directs the FCC to "encourage the provision of new 
technologies and services to the public/' 47 U.S.C. 157, and to facilitate the "efficient and intensive use of the 
electromagnetic spectrum," 47 U.S.C. 309CD(3)(D). The Commission must also strive to protect the "safety of life 
and property through the use of wire and radio communication." 47 U.S.C. 151. 

To facilitate the FCC's pursuit of those sometimes competing objectives, "Congress endowed" the agency "with 
comprehensive powers to promote and realize the vast potentialities of radio." National Broad. Co. v. United States, 
319 U.S. 190, 217 (1943). In particular, Congress authorized the Commission to regulate the technical aspects of 
wireless radio communications services, including "the kind of apparatus to be used" and the "emissions" that such 
equipment may produce. 47 U.S.C. 303(e). This Court has held that "the Commission's jurisdiction over" such 
"technical matters*** is clearly exclusive." Head v. New Mexico Bd. of Exam'rs in Optometry, 374 U.S. 424, 430 n.6 
(1963). 

2. Nearly every form of wireless communications - from television, radio, and cellular telephones to satellite 
communications networks and dispatch systems for police and fire departments - uses radiofrequency (RF) 
electromagnetic waves to send and receive signals. See FCC, Office of Eng'g and Tech., Questions and Answers 
about Biological Effects and Potential Hazards of Radiofrequency Electromagnetic Fields, OET Bulletin No. 56 (4th ed. 
1999), at 2-3, http://transltlon.fcc.gov/ Bureaus/Engineering_ Technology/Documents/bulletins/ *3 
oet56/oet56e4.pdf. At high levels, RF energy can cause a potentially dangerous thermal effect: the heating of 
human tissue. Id. at 6-8. 

The National Environmental Polley Act of 1969 (NEPA), 42 U.S.C. 4321 et seq;, requires federal agencies to evaluate 
the environmental effects of "major" regulatory actions "significantly affecting the quality of the human 
environment." 42 u.s.c. 4332(2)(C). Although NEPA is designed "to Insure a fully informed and well-considered 
decision" that takes environmental concerns into account, Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 
519, 558 (1978), the statute "does not mandate particular results, but simply prescribes the necessary process," 
Robertson v. Methow Vallev Citizens Council, 490 U.S. 332. 350 (1989). Under regulations promulgated by the 
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Council on Environmental Quality (CEQ), an agency is ordinarily required to prepare either an environmental Impact 
statement (EIS) or an environmental assessment (EA) to evaluate the potential effects of Its actions. See 40 C.F.R. 
Pts. 1501, 1502, 1508. An agency may, however, Identify classes of actions, known as "categorical exclusions," 40 
C.F.R. 1507.3Cb)(2)(11), for which neither an EIS nor an EA Is required, based on the agency's determination that 
such actions "do not individually or cumulatively have a significant effect on the human environment," 40 C.F.R. 
1508.4. 

In 1985, the Commission adopted rules prescribing RF exposure standards for certain FCC-licensed facilities. 
Responslbilltv of the FCC to Consider Blo!oqlcal Effects of Radiofrequencv Radiation When Authorizing the Use of 
Radiofrequencv Devices, 100 F.C.C.2d 543 (1985) ( 1985 RF Order). Under those rules, an EA is required only for 
those facilities that exceed the FCC's *4 prescribed RF limits. The Commission based its RF standards on guidelines 
that had been developed by the American National Standards Institute (ANSI), a non-profit organization that has 
helped to develop and administer national consensus standards for American industry for nearly a century. Id. at 
551. As the "[l]egal basis" for prescribing those standards, the FCC cited NEPA, as well as three provisions of the 
Communications Act (47 U.S.C. 154(f), 154CD, and 303(r) (1978)) that vest the FCC with broad rulemakinq 
authority. 100 F.C.C.2d at 565. 

The Commission Initially excluded from its RF rules certain "relatively low-powered communications systems," 
including cellular phones. See Responsibilitv of the FCC to Consider Bioloqica/ Effects of Radiofrequencv Radiation 
When Authorizing the Use of Radiofrequencv Devices, 2 F.C.C.R. 2064, 2065 1114 (1987). The Commission found 
"little likelihood" that those devices would "cause exposures In excess of the RF safety guidelines." Id. at 2065 11 15. 
In 1992, however, ANSI adopted a new standard for RF exposure that was "generally more stringent" than its 
previous standard "In the evaluation of low-power devices, such as hand-held radios and cellular telephones." See 
Guidelines for Evaluating the Envtl. Effects of Radiofrequency Radiation. 11 F.C.C.R. 15.123, 15,127 11 9 (1996) 
( 1996 RF Order), on reconsideration, 12 F.C.C.R. 13.494 {1997) ( 1997 RF Order), aff'd, Cellular Phone Taskforce v, 
FCC, 205 F.3d 82 (2d Cir. 2000), cert, denied, 531 U.S. 1070 (2001). 

The next year, the FCC began a proceeding to consider revising its rules to reflect ANSI's new RF standard. 
Guidelines for Evaluating the Envt/, Effects of Radiofrequency Radiation. 8 F.C.C.R. 2849 (1993). That proceeding 
was still pending when Congress enacted *5 the Telecommunications Act of 1996 (1996 Act), Pub. L. No. 104-104. 
110 Stat. 56. Section 704(b) of the 1996 Act directed the FCC to "complete action" within 180 days on its pending 
proceeding "to prescribe and make effective rules regarding the environmental effects of radio frequency emissions." 
100 Stat. 152. The House Commerce Committee, which had drafted Section 704(b), explained that because "[a] 
high quality national wireless telecommunications network cannot exist If each of its component[s] must meet 
different RF standards in each community," the FCC should adopt uniform federal RF standards that strike "an 
appropriate balance" between "adequate safeguards of the public health" and "speed[y] deployment*** of 
competitive wireless telecommunications services." H.R. Rep. No. 204, 104th Cong., 1st Sess. Pt. 1, at 94-95 (1995) 
( House Report). 

In accordance with the deadline set by the 1996 Act, the Commission In August 1996 issued an order adopting new 
RF exposure guidel!nes. 1996 RF Order, 11 F.C.C.R. at 15,124 ~ 1. As authority for the rulemaklng, the agency cited 
a variety of Communications Act provisions. See id. at 15.185 11171. For the first time, the agency applied its RF 
standards to wireless phones. Id. at 15,147 1)11 63-64. The 1996 RF Order established, for RF emissions from 
wireless phones, a maximum specific absorption rate (SAR) in human tissue of 0.08 W/kg averaged over the entire 
body, and 1.6 W/kg for localized exposure to areas such as the head. 47 C.F.R. 2.1093(d)(2). Unless the 
manufacturer or seller of wireless phones certifies that the phones comply with that limit, its application for 
equipment authorization must include an EA that analyzes the environmental *6 consequences of the requested 
authorization. See 47 C.F.R. 1.1307(b), 1.1308, 2.1091Cc). 

In crafting its new RF guldelines1 the FCC placed "special emphasis on the recommendations and comments of 
Federal health and safety agencies," including the Environmental Protection Agency and the Food and Drug 
Administration, "because of their expertise and their responsibilities with regard to health and safety matters." 1996 
RF Order, 11 F.C.C.R. at 15,135 ~ 28; see Id. at 15.141-15,142 11 49. The Commission concluded that Its new RF 
rules "represent[ed] the best scientific thought" on the RF limits necessary "to protect the public health." Id. at 
15.184 '1 168. The agency also determined that "these RF exposure limits provide a proper balance between the 
need to protect the public and workers from exposure to excessive RF electromagnetic fields and the need to allow 
communications services to readily address growing marketplace demands." 1997 RF Order, 12 F.C.C.R. at 13,505 ~ 
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29. 

When it adopted the new RF guidelines in 1996, the FCC declined to adopt a "broad-based preemption policy to 
cover all transmitting sources." 1996 RF Order, 11 F.C.C.R. at 15,184 ~ 168. The agency stated that "[o]nce states 
and localitles have had an opportunity to review and analyze the guidelines we are adopting, we expect they wlll 
agree that no further state or local regulation is warranted." Ibid. The agency acknowledged at that time that 
"research and analysis relating to RF safety and health is ongoing," and it expressed its expectation that "changes in 
recommended exposure limits will occur in the future as knowledge increases in this field." Id. at 15.125 ~ 4. The 
Commission explained that it would "work with industry and with the various agencies and organizations with 
responsibilities in this area *7 in order to ensure that [federal RF] guidelines continue to be appropriate and 
scientifically valid." Ibid. 

On judicial review of the 1996 RF Order, the Second Circuit rejected arguments that the FCC's RF exposure 
standards were inadequate to protect the public. Cellular Phone Taskforce v. FCC, 205 F.3d 82, 89-95 C2d Cir. 
2000), cert, denied, 531 U.S. 1070 (2001). The court noted that "[a]ll of the expert [federal] agencies consulted" by 
the FCC had "found the FCC's approach to be satisfactory." Id. at 90. Observing that the establishment of "safety 
margins" Is "a policy question, not a legal one," the court held that the FCC had acted reasonably in setting RF 
standards that, while sufficient to protect the publlc, would not unduly impede the provision of wireless 
"telecommunlcatlons services to the publlc In the most efficient and practlcal manner possible." Id. at 91-92 
(internal quotation marks omitted). The court further held that the Commission, in conducting the rulemaking, had 
complied with the procedural requirements Imposed by NEPA and the applicable CEQ regulations. Id. at 94-95; see 
EMR Network v. FCC, 391 F.3d 269 (D.C. Cir. 2004) (affirming the FCC's denial of a subsequent petition to consider 
revising its RF standards). 

3. Petitioner filed a putative class action In the United States District Court for the Eastern District of Pennsylvania, 
alleging that mobile phones manufactured and sold by respondents in compliance with FCC RF standards are 
potentially hazardous to the health of cell phone users when the phones are used without headsets. The district 
court granted respondents' motion to dismlss1 holding that petitioner's claims were preempted because they 
conflicted with federal law. Pet. App. 62a-115a. 

*B 4. The court of appeals affirmed. Pet. App. 1a-61a. The court concluded that "[a]llowing juries to impose liability 
on cell phone companies for claims like [petitioner's] would conflict with the FCC's regulations." Id. at 44a. The court 
observed that the Commission's RF standards for wireless phones "represent the FCC's considered judgment about 
how to protect the health and safety of the public while still leaving industry capable of maintaining an efficient and 
uniform wireless network.'1 Id. at 43a. The court further explained that "[a] jury determination that cell phones In 
compliance with the FCC's SAR guidelines were still unreasonably dangerous would, In essence, permit a jury to 
second guess the FCC's conclusion on how to balance its objectives." Id. at 44a. The court concluded that lawsuits 
like this one "would hinder the accomplishment of the full objectives behind wireless regulation" by potentially "[s] 
ubjecting the wireless network to a patchwork of state standards" derived from disparate jury awards (id. at 46a), 
thereby "eradicating the uniformity" that "both Congress and the FCC recognized *** as an essential element of an 
efficient wireless network11 (id. at 45a). 

"In concluding that state-law causes of action like [petitioner's] may disturb the FCC's balance of its statutory 
objectives,'1 the court of appeals "afford [ed] some weight to the views of the FCC Itself." Pet. App. 46a. The court 
concluded that in this case, where "the subject matter is technical and the relevant history and background are 
complex and extensive," the FCC's "explanation of how state law affects the regulatory scheme'1 was entitled to 
deference. Ibid. (quoting Wyeth v. Levine, 129 s. ct. 1187. 1201 (2009)). The court noted that the Commission has 
"a unique understanding" of the Communications Act and "an attendant ability to make *9 Informed determinations 
about how state requirements may pose an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress." Ibid. (quoting Wyeth, 129 s. Ct. at 1201). 

The court of appeals explained that its finding of preemption was supported by the Commission's statement In the 
1997 RF Order that "the adoption of Its SAR guidelines constituted a balancing of safety and efficiency." Pet. App. 
46a (citing 1997 RF Order. 12 F.C.C.R. at 13.496). The court also relied in part on an amicus brief flied by the FCC 
and the United States in a similar case, which explained "that state-law clalms would upset that balance." Id. at 46a-
47a (citing Gov't Amicus Br., Murrav v. Motorola. Inc .. 982 A.2d 764 (D.C. 2009) (No. 07-cv-1074)). Observing that 
"[t]he FCC is In a better position to monitor and assess the science behind RF radiation than juries in Individual 
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cases," id. at 60a, the court held that lawsuits like petitioner's are preempted because "[a]llowing juries to 
determine" whether the FCC's RF regulations "are adequate to protect the public would 'standG as an obstacle to the 
accomplishment and execution of the full purposes and objectives of Congress,' /1 id. at 61a (quoting Hillsborough 
County v. Automated Med. Labs., Inc., 471 U.S. 707. 713 (1985) (brackets in original)). 

DISCUSSION 

The court of appeals correctly held that petitioner's suit is preempted because the state-law rule it seeks to Impose 
would conflict with the FCC's RF regulations. Those regulations are Intended to strike "a proper balance between the 
need to protect the public and workers from exposure to potentially harmful RF electromagnetic fields and the 
requirement that industry be allowed *10 to provide telecommunications services to the public in the most efficient 
and practical manner possible." 1997 RF Order, 12 F.C.C.R. at 13,496 ~ 2. This Court has recognized that when a 
regulatory agency seeks "to achieve a somewhat delicate balance" of competing "statutory objectives," such a 
balance "can be skewed by allowing *** claims under state tort law" that could produce different outcomes. 
Buckman Co. v. Plaintiffs' Legal Comm., 531 U.S. 341. 348 (2001). The same concern justifies preemption in this 
case. 

Petitioner contends that the Court should grant certiorari for three reasons. First, he asserts that the decision below 
conflicts with decisions of the Fourth Circuit and the District of Columbia Court of Appeals. Pet. 13-17. Second, he 
argues that the Court should review this case to clarify the impact of a savings clause In the 1996 Act. Pet. 17-22. 
Finally, petitioner maintains that this case presents ail Important issue regarding the preemptive effect of an 
agency's NEPA regulation on state laws. Pet. 22-25. None of those contentions justifies further review. 

A. There Is No Conflict Among The Courts Of Appeals That Warrants This Court's Intervention At This Time 

1. Petitioner argues (Pet. 13-15) that the decision below conflicts with Pinney v. Nokia, Inc., 402 F.3d 430. cert, 
denied, 546 U.S. 998 C2005), in which a divided panel of the Fourth Circuit held that a lawsuit challenging the safety 
of wireless phones did not conflict with federal law. Id. at 456-458. But the decision In Pinney was Issued before the 
FCC set out !ts views on the effect of state lawsuits on the federal regulatory scheme. In light of those views, which 
were central to the reasoning of the court below, see Pet. App. 46a, the Fourth Circuit *11 may reconsider its 
position if the issue arises In a future case. Accordingly, this Court's intervention would be premature at this time. 

In Pinney, the Fourth Circuit gave almost no consideration to the preemptive effect of the FCC's RF regulations. 
Instead, the court focused Its preemption analysis on a single provision of the Communications Act, 47 u.s.c. 332. 
As the court explained, Section 332 "(1) provides factors that the FCC must consider in managing the spectrum used 
for wireless services; (2) classifies wireless service providers that provide wireless service to the public for profit as 
'common carriers' ***; (3) prevents states from regulating 'the entry of or the rates charged by' wireless service 
providers; and ( 4) limits In certain respects the ability of states and local zoning authorities to regulate the 
'placement, construction1 and modification' of facilities that provide wireless service." 402 F.3d at 457 (citations 
omitted). The Fourth Circuit concluded that It could "not Infer from [Section] 332 the congressional objective of 
achieving preemptive national RF radiation standards for wireless telephones." Ibid. By focusing only on that 
statutory provision and falling to consider the independent preemptive effect of the Commission's RF rules, the court 
ignored the principle that, like statutes, the "statutorily authorized regulations of an agency will preempt any state 
or local law that conflicts with such regulations or frustrates the purposes thereof." Citv of New York v. FCC, 486 
U.S. 57, 64 (1988); see Fidelity Fed. Sav. & Loan Ass'n v. de la Cuesta, 458 U.S. 141, 153 (1982) ("Federal 
regulations have no less pre-emptive effect than federal statutes."). 

A~er the Fourth Circuit decided Pinney, the FCC and the United States made clear in amicus filings that * 1.2 state 
lawsuits challenging the safety of FCC-certified wireless phones conflict with the federal policy objectives underlying 
the FCC's RF rules. In Murrav v. Motorola, Inc., 982 A.2d 764 CD.C. 2009), plaintiffs sued a number of cell phone 
companies and handset manufacturers under District of Columbia law, alleging that the plaintiffs had suffered Injury 
as a result of using cell phones produced, sold, or promoted by the defendants. In their amicus brief in the D.C. 
Court of Appeals, the FCC and the United States argued that the Commission's RF regulations preempt any lawsuit 
asserting claims that wireless phones that complied with the FCC's RF standards were unsafe. Gov't Amlcus Br., 
Murray, supra (No. 07-cv-1074) (FCC Amicus Br.). 
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The government's amicus brief in Murray contended that the lawsuit was preempted not only because the federal 
government had occupied the field of regulating technical standards for RF transmissions, FCC Amicus Br. 12-14, but 
also because the suit "plainly conflicts with the FCC's RF exposure regulations," id. at 15-18. Quoting the 1997 RF 
Order, the amicus brief explained that the Commission's RF standards "are not simply a minimum requirement" that 
States are free to supplement, but instead "set the 'proper balance between the need to protect the public and 
workers*** and the need to allow communications services to readily address growing marketplace demands.'" Id. 
at 17 (quoting 1997 RF Order, 12 F.C.C.R. at 13,505 ~ 29). Approximately two and a half years later, the FCC 
informed the court adjudicating a similar case that "[i]t continues to be the Commission's position *** that state law 
claims premised on the contention that FCC-compliant cell phones are unsafe are preempted by federal law." Gov't 
Statement of Interest, Attachment 2, at 2, *13 Dahlgren v. Audiovox Comm'cns Corp., No. 2002-CA-007884-B 
(D.C. Super. Ct. filed Sept. 17, 2010). 

As this Court has recently observed, such amicus briefs reflect an agency's considered views, and courts must defer 
to the agency's Interpretation of its own regulations as set forth in the briefs. Talk Am., Inc. v. Michigan Bell Tel. Co., 
131 S. Ct. 2254. 2257 n.I (2011); Chase Bank USA. N.A. v. McCoy, 131 S. Ct. 871. 878 (2011). Since the 
Commission filed Its brief In Murray, the appellate courts that have addressed the issue - the District of Columbia 
Court of Appeals in Murray and the Third Circuit in this case - have held that the FCC's RF rules preempt state 
lawsuits challenging the safety of wireless phones that comply with the rules. In their decisions, those courts 
properly took into account the Commission's description of how state lawsuits would pose an obstacle to the 
objectives underlying the agency's RF rules. See Pet. App. 46a-47a (affording "some weight to the views of the 
FCC/' and deferring to the" 'agency's explanation of how state law affects the regulatory scheme'") (quoting Wyeth 
v. Levine, 129 s. Ct. 1187, 1201 (2009)); Murray, 982 A.2d at 776-777 (giving "weight" to the FCC's views and 
finding "persuasive" the FCC's argument that verdicts holding defendants liable for Injuries caused by FCC-certified 
cell phones would upset the policy balance that the FCC struck in its rules). 

Although the Fourth Circuit In Pinney reached a different conclusion, it did so without the benefit of the FCC's views 
on the conflict between state lawsuits and the Commission's RF rules, and it did not adequately consider the 
preemptive scope of the FCC's standards. When courts assess whether state law conflicts with the policy objectives 
of an agency's regulations, "the *14 agency's own views should make a difference." Wiiiiamson v. Mazda Motor of 
Am., Inc., 131 S. Ct. 1131.1139 (2011) (quoting Geier v. American Honda Motor Co., 529 U.S. 861, 883 (2000)). 
That Is especially true in cases such as this one, where "the subject matter is technical" and "the relevant history 
and background are complex and extensive." Geier, 529 U.S. at 883. In that context, the FCC "Is likely to have a 
thorough understanding of its own regulation and its objectives and is 'uniquely qualified' to comprehend the likely 
Impact of state requirements." Ibid. (quoting Medtronic, Inc. v. Lohr, 518 U.S. 470, 496 {1996)). Accordingly, In a 
future case, with the benefit of the FCC's views, and in light of the decisions in Murray and this case, the Fourth 
Circuit may reach a different conclusion. This Court's review ls therefore unwarranted at this time. 

2. Petitioner also asserts (Pet. 15-17) that the decision below conflicts with the decision of the District of Columbia 
Court of Appeals in Murray. That is incorrect. The court in Murray held that "insofar as plaintiffs' claims rest on 
allegations about the Inadequacy of the FCC's RF radiation standard or about the safety of their FCC-certified cell 
phones, the claims are preempted under the doctrine of conflict preemption." 982 A.2d at 777. 

As petitioner observes (Pet. 16), the Murray court held that its conflict-preemption ruling did not foreclose potential 
liability under the District of Columbia's consumer-protection law "for providing plaintiffs with false and misleading 
information about their cell phones, or for omitting material information about the phones." 982 A.2d at 783. Those 
claims, the court explained, would not require plaintiffs "to prove that cell phones emit unreasonably dangerous 
levels of radiation." Ibid. *15 Accordingly, the court permitted plaintiffs to proceed with allegations that the 
defendants had "falsely represented that [r]esearch has shown that there is absolutely no risk of harm associated 
with the use of cell phones/ and that the defendants had failed to inform consumers of steps that could be taken to 
mitigate RF exposure, "[t]o the extent that these claims are not read as claims that cell phones are unreasonably 
dangerous." Id. at 784 (first brackets in original; internal quotation marks omitted). 

Although petitioner contends (Pet. 16) that he made similar allegations here, the court of appeals explained that 
petitioner's claims "differ from those brought In Murray." Pet. App. 38a n.26. In this case, petitioner did not allege 
that respondents made misrepresentations that "there is absolutely no risk of harm from RF radiation"; he instead 
alleged that respondents claimed that their "cell phones were compliant with FCC guidelines and free from defects." 
Id, at 38a-39a n.26. Likewise, the court noted, petitioner's "allegations do not posit a failure to disclose Information 
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enabling users to mitigate risk, but simply that defendants failed to disclose a defect in their phones - the level of RF 
emissions - that made them unsafe to operate." Id. at 39a n.26. Accordingly, there is no conflict between Murray 
and the decision below even with respect to that narrow set of claims. 

Petitioner argues (Pet. Reply Br. 4) that the Third Circuit "mischaracteriz [ed]" his "claims as challenges to the 
adequacy of the FCC's regulations." To the contrary, the court of appeals correctly recognized that petitioner could 
not prevail unless he convinced a jury that the FCC's RF rules were Insufficient to protect the public. "In order for 
[petitioner] to succeed, he necessarily *16 must establish that cell phones abiding by the FCC's SAR guidelines are 
unsafe to operate without a headset. In other words, [petitioner] must show that these standards are inadequate -
that they are Insufficiently protective of public health and safety." Pet. App. 38a; accord Murray, 982 A.2d at 784-
785 n.35 (a claim "that defendants omitted telling plaintiffs that the FCC SAR standards are not adequate *** would 
be preempted," even if couched in failure-to-warn terms). In any event, even if the court of appeals had 
misunderstood or misconstrued petitioner's claims, that case-specific error would not warrant this Court's review. 
See Sup. Ct. R. 10, 

B. The 1996 Act Did Not Divest The FCC Of Its Pre-Existing Authority To Promulgate Regulations Having Preemptive 
Effect 

Petitioner argues (Pet. 17-22) that the Court should grant certiorari to consider whether a statutory savings clause 
that expressly disclaims implied preemption bars a finding of conflict preemption. That Issue, however, is not 
properly presented by this case. 

In contending that the FCC's RF regulations cannot impliedly preempt petitioner's lawsuit, petitioner relies on Section 
601(c)(1) of the 1996 Act1 which provides: "This Act and the amendments made by this Act shall not be construed 
to modify1 impair1 or supersede Federal 1 State, or local law unless expressly so provided in such Act or 
amendments." 47 u.s.c. 152 note (1996 Act§ 601(c)(1), 110 Stat. 143). By its terms, that savings clause applies 
only to provisions of, or amendments made by, "this Act," i.e. 1 the 1996 Act. Long before the 1996 Act became law, 
however, "health and safety considerations were already within the FCC's mandate/' *17 and the agency's "RF 
regulations were promulgated under the rulemaking authority granted by" the Communications Act of 1934. Pet. 
App. soa (citing 47 u.s.c. 151, 332Ca)); see 1996 RF Order1 11 F.C.C.R. at 15,185 1] 171 (invoking the 
Commission's authority under several provisions of the Communications Act, but without mentioning the 1996 Act). 
Indeed, the FCC first adopted RF standards for communications devices In 1985, more than a decade before 
Congress enacted the 1996 Act. See 1985 RF Order. 100 F.C.C.2d at 566. 

To be sure, Section 704(b) of the 1996 Act directed the FCC to complete its then-pending RF rulemaklng within 180 
days of the statute's enactment. 1996 Act§ 704(b), 110 Stat. 152. But that section merely set a deadline for 
completing a pending rulemaking; It did not grant new substantive authority to the agency or amend any of the 
agency's powers. Even if the 1996 Act had never become law, the Commission would still have had the authority to 
extend its RF emission standards to wireless phones under pre-1996 Act provisions of the Communications Act. The 
Third Circuit's finding of conflict preemption based on the FCC's RF regulations therefore was not inconsistent with 
the 1996 Act's savings clause. 

Petitioner's reliance on the 1996 Act's savings clause is doubly misplaced because that provision does not simply 
address preemption of state law. Rather, Section 601(c)(1) provides in addition that the 1996 Act does not impliedly 
alter prior "Federal*** law." 47 u.s.c. 152 note. By its terms, Section 601(c}(l) thus precludes any construction of 
the 1996 Act that would divest the FCC of its pre~existing Communications Act authority to promulgate RF 
regulations having preemptive effect. 

*18 c. The Fact That The FCC's RF Regulations Serve In Part To Carry Out The Agency's NEPA Obligations Does Not 
Prevent The Regulations From Having Preemptive Effect 

Petitioner further contends (Pet. 22-25) that the FCC's RF regulations cannot have preemptive effect because they 
were promulgated in part to comply with the agency's procedural obligations under NEPA. That argument lacks 
merit. 

As the Third Circuit explained, "although the FCC's RF regulations were triggered by the Commission's NEPA 
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obligations, health and safety considerations were already within the FCC's mandate, 47 U.S.C. §§ 151, 332(a), and 
all RF regulations were promulgated under the rulemaking authority granted by the [Communications Act]." Pet. 
App. 50a; see 1996 RF Order, 11 F.C.C.R. at 15,185 ~ 171; 1997 RF Order, 12 F.C.C.R. at 3,562 11162. Indeed, the 
FCC could not properly have relied on NEPA alone as authority for its RF regulations, since NEPA does not vest 
agencies with any substantive powers beyond those they already possess. See Department of Transp. v. Public 
Citizen, 541 U.S. 752, 767-770 (2004). Thus, if no other statute authorized the FCC to establish RF standards and to 
condition cellphone approval on compliance with those standards, NEPA would neither require nor permit the agency 
to take those steps. The FCC's determination that the Communications Act authorized it to promulgate the RF 
regulations therefore was essential to the lawfulness of the rules. 

Petitioner is also wrong in asserting (Pet. 22) that the FCC's RF rules do "not impose a substantive standard on 
wireless phones." As petitioner acknowledges, "FCC authorization is required before a particular cellphone *19 
model may be sold or used In the United States." Pet. 6 (citing 47 C.F.R. 2.803). As part of the equipment
authorization process, an applicant ordinarily must certify that its cell phones will not "cause human exposure to 
levels of radiofrequency radiation in excess of" the RF limits prescribed by the FCC. 47 C.F.R. 1.1307(b). And while 
NEPA governed the process by which the FCC considered the likely environmental effects of cell-phone approval, 
NEPA provided no guidance concerning the particular RF limits the agency should adopt. See, e.g., Robertson v. 
Methow Vallev Citizens Council, 490 U.S. 332, 350 (1989) (explaining that NEPA "does not mandate particular 
results, but simply prescribes the necessary process"). 

As petitioner emphasizes (Pet. 22-23), the FCC's RF rules do not categorically preclude the agency from approving 
cell phones with emissions in excess of the regulatory limits. Rather, an applicant who seeks approval to market 
such phones may prepare an EA that analyzes the environmental consequences of equipment authorization. 47 
C.F.R. 1.1307(b), 1.1308. When it adopted the current RF limits for cell phones, however, the Commission 
anticipated that its RF rules would create "a de facto compliance requirement, since most applicants and licensees 
who are not categorically excluded *** undertake measures to ensure compliance before submitting an application 
in order to avoid the preparation of a costly and time-consuming EA." 1996 RF Order, 11 F.C.C.R. at 15.200. 
Consistent with that expectation, the FCC has informed us that, when wireless phone manufacturers have sought 
FCC authorization to sell wireless phones since the RF limits took effect, they have always certified that their phones 
do not exceed those limits, and have never attempted to obtain approval *20 to sell non-compliant phones by 
submitting an EA. 

The Commission1s RF guidelines thus were not simply procedural In nature, but reflected the agency's substantive 
determination that its standards for wireless phones would "provide a proper balance between the need to protect 
the public and workers from exposure to potentially harmful RF electromagnetic fields and the requirement that 
industry be allowed to provide telecommunications services to the public In the most efficient and practical manner 
possible." 1997 RF Order, 12 F.C.C.R. at 13,496 ~ 2.[FN*] This Court has repeatedly recognized that when a federal, 
agency's rule reflects a balancing of competing considerations, the federal regulation preempts any state laws that 
could disrupt the balance struck by the agency. See, e.g., Buckman, 531 U.S. at 349-351: Geier. 529 U.S. at 874· 
886. The fact that the FCC's RF rules were also adopted to satisfy NEPA obligations does not alter this longstanding 
principle of conflict preemption. The Third Circuit properly applied this principle when It concluded that the FCC's RF 
rules preempted petitioner's lawsuit. 

FN* The House Committee that drafted Section 704{b) of the 1996 Act explained that "[a] high quality 
national wireless telecommunications network cannot exist if each of its components must meet 
different RF standards in each community." House Report 95. It further stated that it Intended for the 
FCC to adopt "uniform, consistent [RF] requirements, with adequate safeguards of the public health and 
safety," in order to "speed deployment" of "competitive wireless telecommunications services" and 
"provide consumers with lower costs" and "a greater range" of service "options." Id. at 94. Although the 
House Committee made those statements to address the specific concern that divergent local RF 
standards could obstruct the construction of wireless telecommunications facilities such as cell towers 
and antennas, the same fundamental concern applies to cellular telephone handsets. 

*21 In any event, the NEPA Issue raised by petitioner does not present any significant question that warrants this 
Court's review. Petitioner speculates (Pet. 24) that under the Third Circuit's analysis, "agency regulations identifying 
regulatory actions that will not trigger NEPA requirements could have broad substantive, preemptive effect on state 
laws regulating the conduct of the private actors whose activities would be considered in a NEPA analysis, If one 
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were required." But petitioner has failed to identify any past or currently pending case presenting that question, and 
neither the court below nor the Fourth Circuit in Pinney discussed the NEPA issue in any detail. Review by this Court 
would therefore be premature. 

CONCLUSION 

The petition for a writ of certiorari should be denied. 
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