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I. BACKGROUND FACTS 

Generally, Appellants do not dispute the Appellees' presentations of the 

background facts, but respond to certain characterizations of the facts as follows. 

The Public Utilities Commission's (the "PUC") lengthy recitation of the PUC's 

previous Opt-Out Investigation is outside the Record of this case and not directly 

pertinent to any issues presented on this appeal. The PUC mischaracterizes the 

testimony of Complainants' experts as equivocal, allegedly opining only "that 

low-level RF emissions may create health and safety risks." PUC Brief, p. 13 

(italics added). Most of Complainants' experts testified unequivocally that 

exposure to low-level RF radiation (meaning below thermal effect levels) creates a 

health risk, and all of them unequivocally testified the science does not support a 

conclusion of safety. 

The evidence from the cell phone studies demonstrates convincingly that 
wireless smart meters pose a risk to human health. Carpenter Test., 
p. 28, R. 200. 

There is accumulating scientific evidence on the potential of exposure to 
RF-EMF to give adverse health consequences and these effects are 
clearly non-thermal at low intensity. Hardell Test., p. 29, R. 206. 

They [recent studies] offer further support for my opinion that a causal 
association between low-level RF radiation and adverse health effects 
can be inferred from the science and that exposure to low-level RF 
radiation, including at levels and frequencies transmitted by smart 
meters, poses risks to human health. Hardell, Supp. Test., p. 4, R. 206. 
(brackets added). 
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In my opinion, the peer reviewed literature supports the conclusion that 
exposure to low-level RF (below the level at which thermal effects are 
known to occur) can adversely affect biological systems including the 
human body. Kumar Test., p. 4, R. 197. 

There are many studies reporting biological effects at very low levels of 
power density. Morgan Test., p. 21, R. 198. Careful scientists familiar 
with the body of knowledge on the subject would conclude that there is 
substantial evidence of risk from exposure to RF in the microwave range 
which includes 2.4 GHz. Id., p. 30, R. 197. 

I, and many other very careful scientists, have concluded that an 
extensive number of studies and reports have identified a number of 
non-thermal biological effects resulting from low-level RF exposure. 
Philips Test., p. 16, R. 198. Those [reported biological effects] 
associated with cells include DNA damage and other genotoxic effects, 
increased permeability of blood brain barrier, changes in calcium ion 
efflux, changes in gene expression and protein expression. Id., p. 3 
(brackets added). 

Q. In your opinion, is there a scientific basis for concluding that RF 
emissions from smart meters could trigger adverse symptoms in people 
who have developed EHS? A. Yes. Rea Test., p. 8, R. 206. 

Two of Appellants' experts took a more conservative approach, but were 

unequivocal on the controlling question -- whether the science supports a 

conclusion that smart meter radiation does not pose a credible health threat. 

It is now known that EMFs can interfere with the human body through 
multiple mechanisms. For example, it has been demonstrated that 
communication between cells depends on internal EMF signals, likely at 
a very low level. Kun Li Test., p. 5, R. 197. The safety of RF-EMF 
exposure is uncertain, largely due to a lack of research effort .... anyone 
who wants to install smart meters to every household needs to conduct 
studies to demonstrate that such massive installation is safe. Id. 

Safety standard-setting agencies ... are assuring users that there is no 
proven health risk and that the current safety limits, on RF exposure, 
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protect all users. However, based on the available scientific evidence, 
such conclusions are not justified. Leszczynski Test., p. 16, R. 201. 

The PUC attempts to minimize the lay witness testimony by reporting 

Complainants presented only "several lay witnesses." PUC Brief, p. 13(italics 

added). In fact, Complainants presented the sworn testimony of 65 lay witnesses, 

with 20 sworn affidavits attached to one witnesses' testimony (R. 207 and R. 209), 

and the direct accounts of adverse health effects provided by 210 respondents to a 

survey conducted by Dr. Richard Conrad. See R. 210, Conrad, Ex. D, pp. 65-96. 

Referring to the "hundreds of documents" submitted by Intervenors, the PUC 

asserts that "none of these documents were supported by expert testimony and 

were, therefore, hearsay evidence." PUC Brief, p. 14. This is inaccurate. Many 

of the documents submitted by Intervenors were among the scientific studies 

referenced by and relied upon by Complainants' experts. 

Central Maine Power Company ("CMP") inaccurately asserts the 

"uncontroverted evidence" shows that smart meters comply with the FCC's 

standards. CMP Brief, p. 1. See Complainants' Post-Hearing Brief, pp. 10-13 

(R. 645), for Complainants' review of the evidence showing that CMP failed to 

prove compliance with FCC requirements. CMP also states that the "Order 

highlighted the fact that none of Exponent's measurements exceeded the lowest 

detection limit of its equipment of0.00017 Mw/cm2
." CMP Brief, p. 2. CMP is 

referring to a statement contained in Commissioner Vannoy's separate opinion, not 
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the PUC Order. A. 132. CMP fails to mention that both Commissioner Littell 

and Commissioner Vannoy noted the flawed nature of these "measurements." 

A. 115, 133. Commissioner Littell specifically noted "[T]here was no 

confirmation of meter transmission operating when testing occurred," creating the 

possibility that Exponent actually took no measurements of smart meter 

transmissions. A. 115. 

II. ARGUMENT 

A. The PUC's sufficiency of the evidence argument fails because the 
allegedly sufficient evidence is contradicted by Commissioner 
Littell's findings and neither the PUC nor CMP have challenged 
those findings. 

Commissioner Littell's detailed findings compel the conclusion there is a 

credible threat of harm from low-level RF radiation. His findings include the 

following: 

The WHO/IARC reclassification of RF as potentially carcinogenic and 
the research supporting it are credible and provide credible evidence of 
"a possible risk from RF/El\1F." A. 91, A. 106. 

The record is clear that there is some credible evidence that there may be 
health effects associated with significant exposures to RF/El\1F. A. 91. 

Dr. Hardell's testimony and Dr. Leszczynski's testimony are credible. 
A. 106-107. He [Dr. Hardell] is a leading epidemiologist in the world 
on the subject of cancer risks associated with RF exposure from wireless 
phones. A. 106 (brackets added) 

CMP's witnesses are unable to rebut the evidentiary value of the 
WHO/IARC evidence together with much of the testimony of Doctors 
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Hardell and Leszczynski. See Hardell Hearing Test. (October 30, 
2013); Hardell Test; Leszczynski Test. A. 108. 

[I]t is possible that some of those complaining [lay witnesses] have a 
sensitivity that is clinically manifest. A. 123 (brackets added). 

I take the sworn testimony as representative of the concerns of the 
roughly 8,000 CMP customers who have opted-out. A. 124. 

Further, the Commission has received expert evidence from treating 
physicians that patient symptoms are associated with AMI meters and 
other sources of RF in the home. A. 124. 

On balance, the public testimony together with the 8,000 opt-outs and 
testimony of Dr. Rea support a reasonable supposition that there may be 
symptoms for some people related to the installation of smart meters. It 
is a reasonable concern on the behalf of many CMP customers even if 
not capable of satisfying a more-probable-than-not burden of proof that 
smart meters cause their asserted health effects. A. 125. 

[T]here is some credible evidence of risk of chronic effects. A. 128. 

Dr. Leszczynski's concerns with the Danish Cohort study [heavily relied 
on by Exponent to criticize Dr. Hardell's work and the WHO/IARC 
evidence] are well supported and well founded. A. 108 (brackets 
added). 

Exponent's comparison to natural background and human body RF is 
not helpful. A. 109. 

I do not agree with CMP's experts when they suggest that a causal 
relationship is necessary - essentially requiring a classification of AMI 
meters as a known carcinogen - for this Commission to take any 
measures to protect customer safety. A. 126. ' 

Exponent's use of "weight of evidence" is particularly uninformative as 
it lacks scientific rigor and is non-transparent ... It is particularly 
uninformative because Exponent then insists that Complainants' studies 
must address all uncertainties and provide complete explanations of the 
physical and biological mechanisms of causation tracing exposure to 
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biological effect. This is an erroneous standard to force Complaints 
[sic] to 'prove' that RF causes such harm, when by law and as 
previously discussed herein, it is CMP that has the burden of proof, not 
the Complainants. A. 109-110. 

The involuntary nature of this risk is a consideration. A. 126. 

Neither the PUC nor CMP challenge these findings or suggest there is insufficient 

evidence to support them. The critical question is whether the threat exists at 

exposure levels associated with smart meters and CMP's other AMI equipment. 

Commissioner Littell answer to this question in the negative is based on unreliable 

exposure evidence and his modification of the legal standard. As discussed in our 

main Brief, and below, the only reliable evidence of RF exposures is a 0.031 

mW/cm2 peak, not averaged, value and a 0.028 mW/cm2 averaged value with a 

10% duty cycle. When applied to this evidence and the correct legal standard, the 

findings compel two conclusions: 1) there is a credible threat of harm, and 2) CMP 

has not met its burden of proving safety. 

B. The PUC argues substantial evidence, but fails to specify which 
Record evidence, particularly exposure evidence, is allegedly 
sufficient. 

Baldly asserting there is sufficient evidence somewhere in the Record does 

not provide this Court with a sufficient basis to uphold the PUC's Order. In the 

section of its Brief nominally about the sufficiency of evidence (PUC Brief, 

28-31 ), the PUC makes no references to record evidence. As discussed in our 

main Brief, the PUC's decision fails to adequately explain what evidence it relied 
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on to support its conclusions about smart meter exposure levels. It continues this 

lack of transparency on appeal. In its Brief, it says Commissioner Littell based his 

conclusions about safety "on the extremely low amounts of RF" emitted by smart 

meters (PUC Brief, p. 28), but it fails to say what the amounts are or to reference 

the evidence relied on for those amounts. 

This is a critical point. There is substantial scientific evidence in the 

Record of a credible threat of harm from RF exposure at levels associated with 

peak, not averaged, smart meter emissions (0.031 mW/cm2
) and with 10% duty 

cycle exposures (0.028 m W/cm2
). Commissioner Littell's findings of a threat 

extend to these levels. CMP provided some evidence that "typical" averaged 

exposures from its AMI equipment are below these levels, but this evidence is 

either based on flawed field testing or unreliable predictions of exposure levels. 

We have inferred the PUC based its conclusions on the extremely low level 

(0.00000031 m W/cm2
) predicted by Exponent as a "typical" exposure. See Blue 

Brief, p. 38. This averaged exposure value is based on a predicted "typical" duty 

cycle of 0.001 % drawn from a survey of smart meters that is not statistically 

representative ofCMP's 600,000 smart meters. See Blue Brief, pp. 38-39. The 

PUC neither confirms nor denies our inference that its Order assumes this value for 

typical CMP smart meter exposures. Nor does it make any effort to explain how 
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an unrepresentative sample of smart meters can serve as reliable and sufficient 

evidence for Exponent's prediction of typical exposures. 

Even ifthe sample was representative, the PUC does not explain how a 

prediction of"typical" exposure levels can serve as reliable or sufficient evidence 

of the threat for all CMP customers, including those with atypical smart meters. 

Perhaps it is acceptable to rely on typical exposure levels to assess health risks 

when the public at large is generally exposed to similar levels (e.g. toxin levels in 

public water or air). But not when the toxin is being introduced directly into 

private homes with exposure levels that vary widely from the typical. It is 

undisputed that a certain percentage ofCMP's customers will be subjected to 

atypically high exposures on a daily basis. The PUC makes no attempt to justify 

its failure to ensure safety for these customers. 

The PUC does not point to evidence that would be sufficient to conclude 

there is no credible threat of harm from atypical exposure levels. It does not point 

to evidence that would be sufficient to conclude there is no credible threat of harm 

at peak, not averaged, exposure levels (0.031 mW cm2
) or at 10% duty cycle levels 

(0.028 m W/cm2
). It doesn't point to evidence that would be sufficient to find no 

credible threat of harm from cumulative exposures at any exposure level. And, it 

doesn't point to evidence that would be sufficient to find no credible threat of harm 

for customers with compromised immune systems or other medical conditions 
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making them more susceptible to such adverse effects, particularly where 

Appellants' lay witnesses testified to such harm. We provide below brief excerpts 

of testimony from only a few of these lay witnesses. 

N. B., a CMP customer, is highly sensitive to EMF radiation and 
suffered a severe attack in proximity to smart meters, including vertigo, 
seizures, muscle paralysis, headaches and other symptoms. She 
receives acupuncture treatments, avoids all use of RF devices and has to 
limit the time she spends in any buildings with smart meters. R. 202, 
Part 4, p. 261 of 287. 1 

J.H. and D. H., CMP customers, testified to Mrs. H. 's chronic heart 
condition and severely compromised immune system, which increases 
her risks of harm from environmental toxins. The infectious disease 
specialist treating her has advised that smart meters may pose a risk to 
her health. After CMP installed a smart meter Mrs. H. began 
experiencing dizziness and more fatigue than usual. After the smart 
meter was removed at their request, the symptoms disappeared. R. 202, 
Part 3, p. 209 of287. 

S.R. and N. R., CMP customers, testified to severe symptoms 
experienced by Mrs. R. and their daughter, who both have an illness that 
affects their immune systems. They testified about symptoms 
experienced by both mother and daughter in a rental house with a 
bedroom in close proximity to a smart meter, and then again in their own 
home after a smart meter had been installed without their knowledge. 
Because of Mrs. R.'s compromised immune system, she is particularly 
vulnerable to the RF radiation from the homes in their neighborhood. 
Removing the smart meter from her house does not remove this 
additional threat of harm. R. 211, Part II, p. 78 of287. 

C. K., a CMP customer testified that after the smart meter was installed 
on her home, she began experiencing headaches, fatigue and ringing in 
the ears whenever she was within a few feet of the smart meter for any 
duration of time. Since then she has developed hypersensitivity to all 
RF devices and has developed Fibromyalgia, face numbness and burning 

The page numbers refer to the Bates stamped numbers appearing in the bottom right hand comer of 
the written Testimony. 
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sensations in her head and face. Her life has become severely 
compromised as a result. R. 202, Part 3, p. 152 of287. 

M.H. testified to her adverse reactions to smart meter radiation as a 
utility customer in New York. She testified to extreme adverse 
reactions to the utility's smart meters, which were immediately relieved 
upon removal of the smart meters. She testified, however, that she has 
developed electro-hypersensitivity from the smart meters making her 
susceptible to radio frequency radiation form other devices, such as 
WiFi, microwave ovens, cell phones, as well as smart meters, resulting 
in major disruptions in her daily living. Her doctor has recommended 
that she not have any smart meters attached to her own. R. 202, Part 3, 
p. 201 of287. 

J.J., a PG&E customer in California, testified to the adverse reactions 
(headaches, disturbed sleep, fatigue and tinnitus) that he and his wife 
experienced after the installation of four smart meters located within ten 
feet directly below their bedroom. Because the utility refused to 
remove the smart meters, and because the adverse reactions became 
progressively worse, they were forced to move. R. 202, Part 3, p. 160 
of287. 

C. The PUC fails to show the Record evidence is sufficient when the 
correct legal standards are applied. 

The evidence must be sufficient to prove CMP's case applying the correct 

legal standards and burdens. Evidence sufficient to only show no immediate risk 

of harm, or no unreasonable risk of harm, or a risk of harm deemed acceptable 

based on alleged countervailing benefits is not adequate to support a determination 

of no credible threat of harm. The PUC makes no attempt to justify giving CMP a 

pass on proving there is no credible threat of harm to avoid "proving a negative." 

See Blue Brief, pp. 22-23. It makes no attempt to justify Commissioner Littell's 

limitation of the standard to immediate or imminent harm, to the exclusion of 
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cumulative harm over time, so long as the exposure is "comparable to risks in our 

society." A. 93. It makes no attempt to justify Commissioner Littell's 

reasonableness modifier. A. 99. 

The PUC attempts to avoid addressing its modifications of the standard, by 

mischaracterizing Appellants' position on the standard as requiring "the absolute 

absence of any threat or risk." PUC Brief, p. 25. This characterization of 

Appellants' position makes a mockery of the severity of the actual and potential 

harm testified to by Appellants' experts and lay witnesses. The PUC also insists 

the risk or threat "must be determined in context." Id. Appellants do not 

disagree, but the PUC erroneously makes mush of the analysis. It prematurely 

considers contextual issues that are irrelevant to the existence or severity of the 

threat of harm, such as countervailing benefits, a consideration outside the scope of 

this proceeding. And it ignores contextual issues that are directly relevant, 

including: individual susceptibilities; the daily exposure in customer's own homes, 

where some people, particularly the elderly, will be exposed 24 hours per day; the 

cumulative effect over time; additive exposures from other RF sources including 

nearby meters and other AMI equipment, and the bare unmitigated nature of the 

exposure. Nor does it adequately consider the full legal context of the 

Commission's public trust duty to ensure safety and the customer's constitutional 

right to obtain safety. 
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When the legal standard is not diluted by improper limitations (e.g. 

imminent threats only, "reasonableness," or "typical" parameters) and improper 

considerations (e.g countervailing benefits), the Record evidence compels the 

conclusion there is a credible threat of harm, and Commissioner Littell's own 

findings preclude the contrary conclusion. Commissioner Littell's limited 

conclusions about the threat and his joinder in the Order can be understood only in 

the context of his modifications of the legal standard. The PUC offers no basis for 

this Court to conclude there is sufficient evidence to support the Order when the 

correct legal standard is applied to the evidence. 

D. The PU C's sufficiency of the evidence argument also depends on 
its misapplication of the burden of proof. 

The PUC correctly states the Court need not decide whether the burden was 

inappropriately applied, ifthere is sufficient evidence to support the Order. Pine 

Tree Tel. & Tel. v. Pub. Utils. Comm'n, 631A.2d57, 62 (Me. 1993). But 

obviously, the evidence must be sufficient to satisfy CMP's burden of proving no 

credible threat. The PUC fails to make such a showing; it continues to describe 

the burden as proving a scientifically established threat of harm. To make it 

appear otherwise, the PUC employs a new word in the analysis -- "known." PUC 

Brief, p 26 ("known hazards," "known threat," "unknown quantification") and p 27 

("potential but unknown risk of harm"). This is subterfuge, substituting "known" 

for "scientifically proven." 
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The PUC cannot by means of a word substitution, evade Commissioner 

Littell's findings about credible scientific evidence of health risks from low-level 

RF, and his findings that Exponent failed to rebut such evidence. With Exponent's 

discredited testimony, CMP's evidence was sufficient only to conclude there is a 

lack of scientific consensus about the threat from low-level RF radiation. This is 

not sufficient to prove there is no credible threat. The science on RF effects is 

evolving, but not as fast as the technology is being deployed.2 As the lay and 

expert witnesses testified, EHS is a known phenomenon that is directly associated 

with exposure to low-level RF radiation, although the causal mechanism has not 

been established. Dr. Hardell and others have proven there is a statistical 

association between long-term low-level RF exposure and cancer. Dr. Phillips, 

Dr. Leszczinsky and others have shown low-level RF exposures can cause 

genotoxic effects, disruption of gene expression and other cellular processes. 

The lack of scientific consensus about the effects of cigarette smoke was 

used for decades by industry experts, led by Exponent, to claim it posed no 

credible threat of harm. The resulting costs to individuals and society were 

massive. The current state of knowledge of the threat from low-level RF is 

closely analogous to our knowledge of the threat from cigarette smoke in the 

2 As recently as May 15, 2015, a group of 190 scientists petitioned the United Nations and the World 
Health Organization requesting they adopt more protective exposure guidelines for electromagnetic fields 
(EMF) and wireless technology in the face of increasing evidence of risk from rapidly growing exposures 
worldwide. https://www.emfscientist.org/index.php/emf-scientist-appeal 
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1960s, when there was evidence but no scientific consensus, conclusive proof, or 

"known" threat of cancer from cigarette smoking. The mistake is being repeated 

in a far worse scenario. People could freely choose whether to smoke or not, at 

least arguably until they became addicted. Cigarette companies did not have the 

regulatory burden of proving its products were safe, and they were not pumping 

cigarette smoke into people's homes or charging them a monthly fee to avoid it. 

Appellants have shown the threat is "known" by showing actual harm associated 

with exposures supported by scientific evidence. The PUC cannot satisfy its 

statutory obligation to ensure safety by requiring Appellants prove the threat is 

"known," meaning causation has been scientifically or conclusively established. 

E. The PU C's arguments in support of Commissioner Littell's 
joinder in the Order are unconvincing. 

The Order determining safety is not only contradicted by Commissioner 

Littell's findings, it is contradicted by his determination that not offering a medical 

opt-out is an unreasonable utility practice. The PUC contends this determination 

is not inconsistent with the finding of safety because it was just a policy 

preference. The PUC not only describes the Commissioner's determination as a 

"preference" (PUC Brief, pp. 27, 36 and 39), it also refers to the customers' 

demands for an opt-out as a "preference" (Id., p. 27), showing a lack of due regard 

for the customers' concerns and for the Commissioner's analysis. 
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Commissioner Littell explains his determination in the context of discussing 

the parties' relative burdens of proof. A. 125-126. It is in this context that he 

incorporates the PUC's practice of accepting the opinions and recommendations of 

medical professionals. He concludes that, given CMP's burden and the 

uncertainty of the science, it would be an unreasonable utility practice not to allow 

opt-outs based on the opinions of professionals familiar with the medical 

conditions of CMP customers. This was Commissioner Littell' s legal analysis, 

not a policy preference. He makes clear this is not a mere preference when he 

expressly conditions his finding of no credible threat "based on the evidence 

reviewed herein and provided accommodations are made for those with medical 

treatment recommendations." A. 118. 

The fact that the Order says Commissioner Littell's medical opt-out 

requirement "does not vitiate" the Order (A. 75), is not controlling. On appeal, this 

Court must make its own determination of whether Commissioner Littell's joinder 

is supported by his findings and conclusions including his determination that not 

offering a medical opt-out is an unreasonable utility practice. If all of his findings 

and conclusions were adopted in the Order, there should be no doubt the Order 

(with no medical opt-out) would contradict its own findings and therefore lack a 

rational basis. Because the Order requires a quorum of two Commissioners to be 

valid, the inconsistency with one Commissioner's findings has the same effect. 
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The PUC argues by analogy to a plurality decision of the Supreme Court, 

where there is no single rationale and the holding may be viewed as the position 

taken by those who concur on the narrowest of grounds. The analogy is not apt, 

since there is no majority here and the narrowest grounds supported by the 

evidence is a determination of safety subject to a medical opt-out. 

F. CMP's preemption argument is precluded by the decision in 
Friedman v. PUC, 2012 ME 90, 48 A.3d 794 ("Friedman I''), and 
by its failure to file a cross-appeal. 

CMP's one-issue Brief must be disregarded because its preemption 

argument is precluded by this Court's decision in Friedman I, and by the PUC's 

Order dated October 10, 2012, from which CMP has failed to cross-appeal. CMP 

argues the PUC was preempted from making its own determination of whether 

CMP's smart meters are safe. This issue was fully briefed and argued by CMP in 

Friedman I, and again on remand (R. 57). The issue was necessarily decided by 

this Court when it remanded the case to the PUC to make its own determination on 

safety, and was expressly decided by the PUC in its October 10, 2012 Order (R. 

103). 

In that Order, the PUC concluded: "We do not find that we are preempted 

by Federal law from considering the health and safety issues regarding CMP's 

smart meter program." R. 103, p. 2. CMP failed to cross-appeal from this Order, 

and it failed to request the inclusion of this Order in the Appendix as required by 
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M.R.App. 8(g)(3). It doesn't even mention this Order in its Brief. Because it 

failed to preserve its argument with a cross-appeal, it should not be considered by 

this Court. Langevin v. Allstate, 2013 ME 55, P 6 n.4, 66 A3d 585 (appellee 

failed to preserve argument for alternative ground to support the decision being 

appealed). See also, Marxsen v. Board of Directors, MS.A.D. #5, 591 A.2d 867, 

872 (Me. 199l)(allowing appellee to "defend, although not extend, the judgment" 

on alternative grounds). 

CMP is not simply defending the Order on alternative grounds. Although it 

attempts to present the argument as ifit supports the Order, it is really an attack on 

the whole proceeding and it seeks to substantially alter the Order and its effect. 

The vast majority of the Record evidence would be deemed irrelevant. Months of 

testimony and procedure would be rendered moot. The Order is expressly based 

on the state of scientific knowledge, "as reflected in that record," and references 

the need for additional scientific research as outlined by the WHO. A. 148. 

These are obvious references to the record evidence of non-thermal effects, which 

CMP argues the PUC has no authority to consider. The Order makes a 

determination based on the state of the science of all potential effects of RF, 

including non-thermal effects. CMP seeks to invalidate the Order and preclude 

the PUC making any such determinations in the future, effectively stripping it of 

its statutory duty to ensure safety for all utility customers. 
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In an abundance of caution, Appellants address the merits of CMP' s 

argument by incorporating herein all the arguments it made in Friedman I and in 

the proceeding below (R. 68), and by briefly addressing the limited new arguments 

made by CMP. CMP cites no case law concluding that state decisions on smart 

meter safety are preempted, and cites no case law decided since the arguments 

were presented in Friedman I. It provides an unconvincing Supplement of Legal 

Authorities that includes a New Hampshire Superior Court decision denying a 

preliminary injunction; a California PUC decision which predates Friedman I and 

discusses deferring to the FCC, but not preemption; and a Brief, which is not a 

legal authority. 

Its new argument is that smart meters are "personal wireless service 

facilities," under the Telecumminications Act ("TCA"). CMP Brief, pp. 7-10. 

This is contrary to the plain language of the TCA. CMP correctly cites the TCA 

to show "unlicensed wireless services" are "personal wireless services," (47 U.S.C. 

§332( c )(7)(C)(i)), but its statutory analysis ends there with a misleading result. It 

contends the FCC "considers" smart meters an "unlicensed wireless service," 

citing only its own data response for authority.3 It fails to refer the Court to the 

statutory definition of "unlicensed wireless service," which is offering 

"telecommunications services." 47 U.S.C. §332( c )(7)(C)(iii). 
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"Telecommunications" means the "transmission, between or among points 

specified by the user, of information of the user's choosing, without change in the 

form or content of the information as sent and received." 47 U.S.C. § 153(50). 

And, "telecommunication services" means offering "telecommunications for a fee 

directly to the public, or to such classes of users as to be effectively available 

directly to the public, regardless of the facilities used." 47 U.S.C. §153(53). CMP 

is not, by any stretch of the imagination or legerdemain, offering to its customers 

the transmission of information of the customers' choosing -- it is requiring 

customers allow CMP to use their homes as a facility for the receipt (from other 

smart meters) and transmission of information ofCMP's choosing, or to pay a 

monthly fee to not allow this use. 

III. CONCLUSION. 

This Court's decision in Friedman I, precludes CMP's preemption 

argument, and CMP has failed to preserve the issue on appeal. The PUC argues 

sufficiency of the evidence but fails to show the Court what evidence is sufficient 

to support a determination there is no credible threat of harm. In particular, it 

continues its lack of transparency about what evidence it relied upon to determine 

the levels of RF radiation associated with its smart meter system. The only 

Attached to CMP' s data response is a data specification sheet for CMP' s smart meters referring to 
the frequency band used as "unlicensed radio operation." Appellants found no mention of an 
"unlicensed wireless service." 
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reliable evidence of RF exposures is a peak value of 0.031 m W/cm2 and an 

averaged value of 0.028 m W/cm2 at a 10% duty cycle, both levels of exposure 

shown to be associated with adverse biological effects consistent with the findings 

of Commissioner Littell. The PUC fails to show sufficient evidence from which 

the Commissioners, or this Court on appeal, can reliably conclude CMP has proven 

the science does not show a credible threat of safety at such levels of exposure. 

Commissioner Littell's findings compel the determination there is a credible threat 

at such exposures. His joinder in the Order and the Order itself are predicated on 

errors of law, including the misinterpretation of this Court's legal standard and the 

impermissable limitation of the Order to smart meters with "typical" duty cycles, 

failing to ensure safety for CMP customers with atypical smart meters and for 

customers who are sensitive, or may become sensitive over time to RF radiation, 

even from "typical" smart meters. The Order must be vacated and the smart meter 

system removed or dismantled. 

Dated this 14th day of July, 2015. 
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Post Office Box 17555 
Portland, Maine 04112-8555 
(207) 775-0200 
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Attorney for Appellants 
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